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ABSTRACT:

Human rights are essential for all people and are protected by various international
agreements such as the Universal Declaration of Human Rights and numerous human rights
conventions. Human migration involves the movement of people across borders or within
their own countries for various reasons. Refugees are forced to leave their homes due to
persecution based on factors such as race, religion, nationality, political opinion, or
membership in particular social groups, including the LGBTQ community. Asylum seekers
are those who have left their countries to escape persecution but have not yet been granted
refugee status, facing uncertainty and potential detention during the application process.
Migrants are individuals who choose to move voluntarily, often in search of better
opportunities or education. Under international law, refugees and migrants are entitled to
certain rights and protections, including the right to be protected by the country where they

seek refuge, and cannot be sent back if their life or freedom is at risk.
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KEY FINDINGS:

International law is crucial for protecting the rights of migrants, asylum seekers, and refugees
by establishing legal norms, defining rights, and encouraging collaboration. However, it faces
limitations and inadequacies. To address these issues, the international community must work

towards a more equitable system, strengthen international law enforcement, and address new
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threats like climate change. This includes addressing humanitarian issues and promoting

global solidarity.
AIM OF THE PAPER:

The aim of the research paper titled "Role of International Law in Protecting the Rights of
Refugees, Migrants, and Asylum Seekers" is to investigate how international legal
frameworks protect these vulnerable groups. It focuses on important legal instruments such as
the 1951 Refugee Convention, assesses enforcement mechanisms by international bodies,
highlights obstacles and gaps in current protections, utilizes case studies as examples, and
offers revisions to improve legal rights worldwide. By achieving these objectives, the paper
seeks to contribute to a deeper understanding of the critical role that international law plays in
safeguarding the rights and dignity of asylum seekers and to provide insights into how these

legal frameworks can be more effectively utilized and enforced

1. Introduction

*Human rights are fundamental to human existence and are enshrined in various international
agreements such as the Universal Declaration of Human Rights and numerous human rights
conventions. These documents ensure that all individuals, whether citizens, refugees, or

migrants, are entitled to civil, political, economic, social, and cultural rights.

Human migration is a multifaceted phenomenon that involves the movement of people across
borders or within their own countries for a variety of reasons. The categories of individuals
involved in this movement include refugees, asylum seekers, internally displaced persons
(IDPs), and migrants, each with unique circumstances and legal statuses. Refugees, for
instance, are forced to flee their home countries due to persecution based on factors such as
race, religion, nationality, political opinion, or membership in particular social groups,
including the LGBTQ community. They are protected under international treaties like the

1951 Refugee Convention and by organizations such as the United Nations High

* Who is a refugee, a migrant, or an asylum seeker? (2023) Amnesty International. Available at:
https://www.amnesty.org/en/what-we-do/refugees-asylum-seekers-and-migrants/ (Accessed: 14 June
2024).

Refuge, E. (2021) Protecting climate migrants: A gap in International Asylum Law: Earth Refuge, Earth Refuge
| The planet’s first legal think tank dedicated to climate migrants. Available at:
https://earthrefuge.org/protecting-climate-migrants-a-gap-in-international-asylum-law/ (Accessed: 14
June 2024).
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Commissioner for Refugees (UNHCR). In contrast, asylum seekers are those who have left
their countries to escape persecution but have not yet been granted refugee status, facing

uncertainty and potential detention during the application process.

Internally displaced persons, or IDPs, are individuals who have been uprooted from their
homes due to conflict, violence, human rights violations, or natural disasters but remain
within their country’s borders. Unlike refugees, IDPs do not benefit from international
protection mechanisms and rely on their governments for assistance, which can be
problematic if the government is the source of their displacement. Migrants, on the other
hand, choose to move primarily for economic opportunities, education, family reunification,
or better living conditions. They may face different legal challenges depending on whether
they are documented or undocumented, with the latter often experiencing precarious

conditions and limited access to services.

*Understanding these distinctions is essential for formulating effective policies and
interventions. While the need for protection from persecution drives refugees and asylum
seekers, IDPs remain within their national borders under their government’s jurisdiction, and
migrants typically move for socioeconomic reasons. Each group faces unique legal
protections and challenges, necessitating comprehensive and compassionate approaches to
address the root causes of displacement and migration, ensuring support and protection for

those in need, and promoting integration and inclusion within host communities.

Amid the COVID-19 pandemic, many individuals have been compelled to leave their homes
due to a lack of shelter, employment, and food. This has particularly affected migrant
workers, making it difficult for them to return to their home countries. However, it's crucial to
recognize that international human rights law protects the rights of migrants, regardless of

their legal status or circumstances.

All migrants, including irregular migrants, are entitled to the full enjoyment of their human

rights under international law. This includes rights in their home countries, during transit, and

> Who is a refugee, a migrant, or an asylum seeker? (2023) Amnesty International. Available at:
https://www.amnesty.org/en/what-we-do/refugees-asylum-seekers-and-migrants/ (Accessed: 14 June
2024).

Refuge, E. (2021) Protecting climate migrants: A gap in International Asylum Law: Earth Refuge, Earth Refuge
| The planet’s first legal think tank dedicated to climate migrants. Available at:
https://earthrefuge.org/protecting-climate-migrants-a-gap-in-international-asylum-law/ (Accessed: 14
June 2024).
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in their host communities. Specific categories of migrants, such as migrant workers, refugees,
asylum-seekers, victims of trafficking, and children, have additional rights under

international, regional, and national laws.

Key international human rights instruments like the International Covenant on Economic,
Social, and Cultural Rights (ICESCR) and the International Covenant on Civil and Political
Rights (ICCPR) obligate states to ensure these rights to everyone within their jurisdiction,
without discrimination. Additionally, customary international law, which binds all states,
protects certain fundamental rights like the prohibition of torture and the principle of

non-refoulement.

The term "irregular migrants" refers to those who enter or stay in a country without meeting
legal requirements. Despite common misconceptions, irregular migrants are protected under
international human rights law, unless specific limitations exist. The International Convention
on the Protection of the Rights of All Migrant Workers and Members of Their Families
(CMW) defines migrant workers and guarantees their fundamental rights, including the right

to life and freedom from torture.

However, the CMW is ratified by only a few states, while most countries have ratified core
conventions of the International Labour Organization (ILO), which offer protections for
migrant workers. Moreover, there's ongoing debate about the distinction between refugees
and migrants, with international law emphasizing the principles of non-refoulement and

non-penalization for unlawful entry for refugees.

India has not ratified either the 1951 Refugee Convention or its 1967 Protocol. Instead,
refugee admission and protection in India are governed by the 1946 Foreigners Act, granting
the state significant powers to detain and expel all foreigners within its borders. While India
is bound by various general human rights norms prohibiting forced return (refoulement),
domestic law lacks specific provisions to protect displaced persons from refoulement.
Attempts to introduce a comprehensive refugee law ensuring such protections have faced

opposition from Indian security and intelligence agencies.

Despite India's stance, international human rights law guarantees rights to all individuals,

regardless of their legal status or nationality. This includes migrants, refugees, and

6 Law (2024) StudySmarter UK. Available at:
https://www.studysmarter.co.uk/explanations/law/international-and-humanitarian-law/international-prot
ection-mechanisms/ (Accessed: 14 June 2024).
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asylum-seekers, who are entitled to civil, political, economic, social, and cultural rights under
various international agreements. Even though India may not have ratified specific refugee

conventions, it is still bound by customary international law and general human rights norms.

"The COVID-19 pandemic has exacerbated challenges faced by migrants and refugees
worldwide, including in India. Many have been displaced due to economic hardships, lack of
shelter, and job loss. It is essential to uphold their rights and ensure their protection,
especially during these unprecedented times. Amid the COVID-19 pandemic, many people
have been displaced due to a lack of shelter, jobs, and food. This situation particularly affects
migrant workers, making it challenging for them to return to their homes. However, it's

important to understand the distinctions between migrants and refugees.

While international human rights instruments provide a framework for protecting migrants
and refugees, their effectiveness relies on state compliance and enforcement. In the absence
of comprehensive domestic legislation, civil society organizations and international bodies
play a crucial role in advocating for the rights and well-being of displaced persons in

India and globally.

The international obligations of states to protect migrants stem from both international
agreements to which those states are parties and customary international law, which is
binding on all states. Regardless of their legal status or circumstances, all migrants are
entitled to the respect, protection, and full enjoyment of their human rights under core
international human rights treaties. States have the responsibility to guarantee the human
rights of everyone within their jurisdiction, including migrants, whether in their state of

origin, in transit, or in their host communities.

The main pillars of the international human rights regime are the International Covenant on
Economic, Social, and Cultural Rights (ICESCR) and the International Covenant on Civil and
Political Rights (ICCPR). States are obliged to afford the rights enshrined in these two
instruments to anyone within their territory or under their jurisdiction, without discrimination

between citizens and aliens.

7 Law (2024) StudySmarter UK. Available at:
https://www.studysmarter.co.uk/explanations/law/international-and-humanitarian-law/international-prot
ection-mechanisms/ (Accessed: 14 June 2024).
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Refugee protection in the modern world is a critical humanitarian and legal concern,
governed by international agreements and national policies aimed at safeguarding the rights
and well-being of individuals fleeing persecution, conflict, or violence in their home
countries. The 1951 Refugee Convention and its 1967 Protocol serve as the cornerstone of
international refugee law, defining the rights of refugees and the legal obligations of signatory
states. In the United States, refugee protection is administered by agencies such as the United
States Citizenship and Immigration Services (USCIS), which processes asylum applications
and resettlement programs, with other agencies like the Department of State and the
Department of Health and Human Services playing key roles in providing support and
assistance to refugees (UNHCR, 2019).

Human rights are indeed fundamental to human existence, as they provide the framework for
ensuring the dignity and well-being of all individuals. The Universal Declaration of Human
Rights, along with various human rights conventions, grants civil, political, economic, social,
and cultural rights to every individual, regardless of their status as citizens, refugees, or

migrants.

*Refugees are individuals who have been forced to flee their homes to escape violence,
persecution, or conflict. They have the right to be protected by the country where they seek
refuge and cannot be sent back if their life or freedom is at risk. Asylum seekers are
individuals who seek international protection from danger in their own country, but not all

asylum seekers are granted refugee status.

On the other hand, migrants are individuals who voluntarily choose to move, often in search
of better opportunities or education. They are not forced to leave their country and may return
home after some time. Their reasons for migration can vary, including economic growth or

educational pursuits.

Under international law, refugees and migrants are entitled to certain rights and protections.
These include the right to freedom from torture or inhumane treatment, freedom of opinion
and expression, freedom of thought, conscience, and religion, freedom from discrimination,

the right to seek asylum, the family right, and the right to just and favorable remuneration for

8 Who is a refugee, a migrant, or an asylum seeker? (2023) Amnesty International. Available at:
https://www.amnesty.org/en/what-we-do/refugees-asylum-seekers-and-migrants/ (Accessed: 14 June
2024).
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work. Additionally, the principle of non-refoulement prohibits states from returning refugees

to territories where their life or freedom would be threatened.

These rights are enshrined in various international agreements, including the Universal
Declaration of Human Rights and the Convention relating to the Status of Refugees.
Upholding these rights is crucial for ensuring the dignity and protection of all individuals,

regardless of their circumstances or status.

21.1 Meaning: -

"1 Asylum Seekers: -Asylum, a crucial concept in international law, refers to the
protection a state grants to a foreign citizen against their state, without the person
having a legal right to demand it or the state is obligated to grant it. Asylum falls into
three categories: territorial, extraterritorial, and neutral. Territorial asylum is granted
within the state's borders and protects individuals accused of political offenses, though
it excludes those accused of severe crimes like terrorism or war crimes.
Extraterritorial asylum, also known as diplomatic asylum, is granted in embassies or
consulates within the territory of the persecuting state and often leads to international
disputes, exemplified by the case of Jozsef Cardinal Mindszenty in the U.S. embassy
in Hungary. Neutral asylum is offered by neutral states during wartime to troops from
belligerent states, contingent upon their internment for the war's duration. Although
the Universal Declaration of Human Rights recognizes the right to seek asylum, it
does not grant a right to be given asylum, and the 1951 Refugee Convention outlines
rights only for those lawfully present in the host state. Historically, asylum meant a
sanctuary that could not be violated, evolving into an institution for the destitute.
Modern asylum practices are contentious, balancing humanitarian protection with
political and security concerns, reflecting unsuccessful efforts like the UN General

Assembly Declaration on Territorial Asylum (1967) to codify a right to asylum.

° Who is a refugee, a migrant, or an asylum seecker? (2023) Amnesty International. Available at:
https://www.amnesty.org/en/what-we-do/refugees-asylum-seekers-and-migrants/ (Accessed: 14 June
2024).
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] '""Migration: -Migration is a broad and multifaceted phenomenon defined by the
International Organization of Migration (IOM) as the movement of persons leaving or
fleeing their usual residence, regardless of their reasons, destination, or duration of the
trip. While migration can occur within a country’s borders, international migration
presents the most complexities. Migration is an ancient and growing phenomenon
influenced by various factors. Migration due to persecution was formally addressed in
international conventions post-World War II, while migration for employment has
long been regulated by international labor laws and economic practices. Today, these
aspects often intersect. According to the 2021 third edition of the International Labour
Organization (ILO) Global Estimates on International Migrant Workers, nearly 5% of
the global labor force are international migrant workers, highlighting their integral
role in the world economy. The report noted that in 2019-2020, migrant workers
comprised about 169 million of the estimated 272 million global migrant population,
underscoring that no single state can address international migration alone due to its
inherently global nature. Multilateral treaties specifically addressing migration are
limited and focus on specific migration situations that have crystallized international
concerns over the years, such as the rights of migrant workers and their families
(1949-1990), refugees (1951 and 1967), and issues of human trafficking and migrant
smuggling (2000). The United Nations has attempted to take a more holistic approach
to migration, notably with the 1990 Convention on the Rights of All Migrant Workers
and Their Families, which emphasizes the rights of irregular migrant workers and
their families. However, this convention has seen limited ratification, with only 58
states' parties, primarily countries of origin rather than major destination countries.
Recognizing the limitations of a rights-based approach, the UN General Assembly
adopted the New York Declaration for Refugees and Migrants in 2016, leading to the
Global Compact for Safe, Orderly, and Regular Migration (2018), a non-binding
framework promoting international cooperation on migration issues. Migrants do not

have an international right to migration, and their legal status varies significantly,

" Who is a refugee, a migrant, or an asylum seeker? (2023) Amnesty International. Available at:
https://www.amnesty.org/en/what-we-do/refugees-asylum-seekers-and-migrants/ (Accessed: 14 June
2024).
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impacting their rights and ''protections. The main legal frameworks related to
migration include international agreements on the free movement and treatment of
migrant workers, either globally or within regional economic areas. Despite the
limited protection offered by international migration frameworks, migrants are
entitled to certain fundamental human rights, such as freedom of movement, the right
to flee, non-refoulement, protection against expulsion, humane treatment, and respect
for family unity, as outlined in universal and regional human rights conventions.
Migration intersects with various United Nations bodies, necessitating a cross-cutting
approach to address the diverse needs and vulnerabilities of migrants. Migrants can
also seek protection under international conventions for specific categories, such as
refugees, shipwrecked persons, children, and victims of armed conflict or other forms
of persecution and violence. However, claiming these special protections requires
precise terminology and careful differentiation from the generic term "migrant." The
IOM’s broad use of the term “migrant” includes all persons moving from their usual
residence, including internally displaced persons. This broad categorization can
obscure the different needs and rights of individuals in specific displacement
situations, contributing to non-specific data on population movements. International
refugee conventions protect asylum seekers from punishment for illegal entry into a
foreign country, while illegal entry remains an offense for migrants who do not
qualify as refugees or asylum seekers. The right to migrate between states does not
translate into an individual right to migration, except for those fleeing persecution
who can seek protection under international refugee law. Migration sits at the
intersection of state-cantered economic interests and individual life constraints. It is
viewed as an economic necessity and a component of global development rather than
a human right. Thus, migrants’ ability to settle in another country depends on each
state’s sovereign policies regarding migrant numbers and profiles, reflecting labor
market needs and other priorities. The increasing migratory pressures contrasted with

restrictive employment practices highlight gaps in the international protection

"' Who is a refugee, a migrant, or an asylum seeker? (2023) Amnesty International. Available at:
https://www.amnesty.org/en/what-we-do/refugees-asylum-seekers-and-migrants/ (Accessed: 14 June
2024).
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framework for vulnerable migrants. This disparity fuels '*dangerous migration
processes, including human trafficking and smuggling, increasing migrants'
vulnerability, and creating significant humanitarian needs and legal protection gaps.
International human rights conventions provide minimum protection levels for
individuals in irregular migratory situations, with key protections including the
prohibition of refoulement to countries where life or security is threatened, prohibition
of collective expulsion, and fundamental guarantees concerning detention, humane
treatment, and family unity. States are obliged to respect these protections for all
individuals within their jurisdiction, including irregular migrants. The term “migrant”
is often inappropriate for those needing specific legal protection, such as those fleeing
armed conflict, generalized violence, or disasters. Using this term can relieve states
and organizations from the procedures and delays associated with more precise legal
classifications. Migration often involves a mix of voluntary and forced movements,
with varying levels of choice and constraint. Migrants fleeing armed conflict or
disasters are entitled to international protection under International Humanitarian Law
(IHL) and cannot be returned to conflict-affected countries. The indiscriminate use of
terms like “pushbacks” or “pullbacks,” where states forcefully prevent people from
entering their territory or send them back without allowing asylum claims, reflects a
security-focused approach to migration management that undermines fundamental
human rights.

Terminology and Legal Status of Migrants: -Migration can be regular or irregular.
Organized migration is planned by states, with procedures, durations, and quotas,
including provisions for family reunification. Unplanned migration occurs when
individuals urgently leave their country without prior authorization from destination
countries. Those moving without official approval are often labeled “illegal” or
“irregular” migrants, a designation that makes them extremely vulnerable due to their
lack of legal status. The term “irregular” is preferred for its relative neutrality
compared to “illegal” or “clandestine.” Refugees and asylum seekers should not be
legally equated with irregular migrants. The UN Convention on refugee protection

ensures that asylum seekers are not punished for illegal entry. Refugee status varies by

2 Who

is a refugee, a migrant, or an asylum seeker? (2023) Amnesty International. Available at:
https://www.amnesty.org/en/what-we-do/refugees-asylum-seekers-and-migrants/ (Accessed: 14 June
2024).
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applicable law and generally applies to individuals fleeing a well-grounded fear of
persecution. As of mid-2022, 31.5 million people were recognized as refugees by the
UNHCR. Refugees and asylum seekers are a special category of migrants in
international law due to their need for protection from persecution.

BPopulation Victims of Armed Conflict and Forced or Voluntary Displacement:
-International rules on voluntary and forced population movements differ between
peace and armed conflict, with International Humanitarian Law (IHL) complementing
human rights law in conflict situations. Displaced populations fleeing armed conflict
should not be labelled as migrants as they are entitled to protection under IHL and
cannot be returned to conflict zones. Migration often involves a continuum from
voluntary to forced movements, with individual circumstances evolving along the
migration route. Voluntary migration typically involves planned moves, while forced
migration occurs under emergency conditions, driven by conflict, violence, disasters,
persecution, or trafficking.

Internally displaced persons (IDPs): - Internally displaced persons (IDPs) are
individuals forced to leave their homes due to armed conflict, violence, or other crises
but remain within their country's borders. Unlike refugees, IDPs lack a universal,
legally binding instrument like the 1951 Refugee Convention. However, they are
protected by international human rights law, domestic law, and, in conflict situations,
international humanitarian law (IHL). The UN Guiding Principles on Internal
Displacement provide essential guidance on addressing IDP issues. Supported
globally and adopted by many states into domestic law, these principles emphasize
states' duties to offer durable solutions for IDPs, such as return, resettlement, and
reintegration. They also mandate that displaced people participate in planning
measures that affect them. IHL is crucial in preventing and addressing displacement
and protecting civilians during displacement if they do not partake in hostilities.
Displacement is prohibited unless necessary for military reasons or civilian safety.
Systematic, unjustified displacement constitutes a crime against humanity. IHL's
conduct of hostilities rules aims to protect civilians, and violations often trigger

displacement. For detailed information, the ICRC’s Internally Displaced Persons and

3 Who

is a refugee, a migrant, or an asylum seeker? (2023) Amnesty International. Available at:
https://www.amnesty.org/en/what-we-do/refugees-asylum-seekers-and-migrants/ (Accessed: 14 June
2024).
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International Humanitarian Laws Factsheet provides extensive guidance on these
protections and principles.

“Refugees: - Refugees, as defined by the United Nations High Commissioner for
Refugees (UNHCR), are individuals who find themselves outside their home
countries due to a significant threat to their life, physical integrity, or freedom. This
threat is often a result of persecution, armed conflict, violence, or severe public
disorder, and the lack of protection within their own country necessitates seeking
refuge elsewhere. The legal framework for international refugee protection is
complex, comprising various treaties, customary international law, general principles
of law, and national regulations. At the core of this legal framework is the 1951
Convention relating to the Status of Refugees and its 1967 Protocol. These
instruments lay the foundation for regional agreements, such as the 1969 OAU
Convention, the 1984 Cartagena Declaration, and the EU Qualification Directive.
Together, these instruments form the basis of the international refugee protection
regime under which UNHCR operates Refugee status is granted to individuals facing
persecution based on race, religion, nationality, membership in a particular social
group, or political opinion. Additionally, individuals fleeing armed conflict, violence
perpetrated by non-state actors, persecution based on sexual orientation or gender
identity, or disasters linked to persecution or armed conflict may also qualify as
refugees. In situations where individuals do not meet the strict criteria for refugee
status but still require international protection, complementary protection mechanisms
and temporary arrangements play a crucial role. This is particularly relevant in cases
of displacement due to disasters or climate change, where individuals may not fit
within traditional refugee definitions but face significant risks and vulnerabilities.
Stateless persons, who lack full national protection as citizens of any country,
represent another vulnerable category. The 1954 Convention relating to the Status of
Stateless Persons and the 1961 Convention on the Reduction of Statelessness provide
important legal tools for their protection and assistance. Determining refugee status is
a meticulous process, involving legal or administrative procedures conducted by

governments or UNHCR. This process assesses whether individuals meet the criteria

4 Who

is a refugee, a migrant, or an asylum seeker? (2023) Amnesty International. Available at:
https://www.amnesty.org/en/what-we-do/refugees-asylum-seekers-and-migrants/ (Accessed: 14 June
2024).
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for refugee status under applicable international, regional, or national laws. Similarly,
statelessness determination aims to identify individuals who lack nationality and are
therefore stateless. It is essential to distinguish these legal status determination
processes from reception arrangements, which focus on identifying, screening, and
providing appropriate services to new arrivals, regardless of their status. Through
these legal frameworks and procedural mechanisms, international organizations, and
states endeavour to uphold the rights and provide essential protection to individuals

fleeing persecution, armed conflict, violence, or statelessness.

131.2 The global scope of migrants, asylum seekers. and refugees. :-

The scope of global migration, asylum-seeking, and refugees is extensive and continually
expanding, reflecting the complex patterns of human movement in our interconnected world.
From bustling urban centers to remote rural villages, millions of individuals are on the move,

searching for better opportunities, safety, and refuge from hardship.

Migrants, who come from various backgrounds, cross borders, and continents for a range of
reasons. Some are seeking economic prosperity, drawn by the promise of employment and an
improved standard of living. Others pursue educational opportunities, aiming to broaden their
horizons and fulfil their potential. Many migrants are motivated by the desire to reunite with
family members separated by distance and circumstances. Alongside these hopeful travellers
are individuals forced to flee their homes due to persecution, conflict, or environmental
disasters. These individuals are asylum seekers and refugees seeking safety and protection

beyond their borders.

Driven by desperation and fear, asylum seekers travel perilous routes in search of safety and
refuge, carrying with them harrowing tales of persecution, violence, and loss. Their numbers
increase following conflicts and crises, emphasizing the importance of international solidarity

and support.

'3 Rossaak, M.K. (2023) Migration and Refugee Law: Relevant Literature, International Law Observer.
Available at: https://internationallawobserver.eu/migration-and-refugee-law-textbooks (Accessed: 14
June 2024).
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'Among the most vulnerable and marginalized are refugees, representing the human cost of
conflict, persecution, and displacement. Forced to leave their homes and livelihoods behind,
they embark on dangerous journeys to find sanctuary and hope. Their situation highlights the
necessity of upholding the principles of compassion, solidarity, and human dignity on a

global scale.

The global diaspora of migrants, asylum seekers, and refugees across continents and oceans
serves as a reminder of our shared humanity and interconnectedness. Their stories embody
resilience, courage, and perseverance, prompting us to address the root causes of
displacement and establish pathways toward lasting peace, justice, and inclusion. In the face
of adversity, they embody the enduring spirit of hope and resilience, inspiring us to build a

world where all individuals are welcomed, valued, and protected.

1.3 The significance of international law in protecting their rights: -

The importance of international law in safeguarding the rights of migrants, asylum seekers,
and refugees is immense. International law provides a set of rights and responsibilities that
govern the treatment of individuals who are migrating, ensuring their safety, dignity, and

well-being regardless of their legal status or reasons for moving.

Firstly, international law establishes the legal status of refugees and the rights to which they
are entitled. The 1951 Refugee Convention and its 1967 Protocol define who qualifies as a
refugee and outline their rights, including the right to seek asylum, protection from being sent
back to a country where they face persecution, access to essential services such as education
and healthcare, and the opportunity to rebuild their lives in safety and dignity. These legal
instruments set the standard for refugee protection and provide a basis for international
cooperation and solidarity in addressing forced displacement. Additionally, international
human rights law applies to all individuals, including migrants, asylum seekers, and refugees,
regardless of their legal status. The Universal Declaration of Human Rights and various
international human rights treaties guarantee fundamental rights and freedoms, such as the
right to life, liberty, and security of person, the right to non-discrimination, the right to
freedom of movement, and the right to seek asylum. International law prohibits arbitrary

detention, torture, and other forms of mistreatment, ensuring that migrants and refugees are

' Rossaak, M.K. (2023) Migration and Refugee Law: Relevant Literature, International Law Observer.
Available at: https://internationallawobserver.eu/migration-and-refugee-law-textbooks (Accessed: 14
June 2024).
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treated with dignity and respect. In addition to establishing rights, international law also
imposes obligations on states to protect and assist migrants, asylum seekers, and refugees.
States must respect, protect, and fulfill the rights of individuals within their jurisdiction,
including those who are seeking international protection. This includes providing access to
asylum procedures, ensuring access to essential services and humanitarian assistance, and
facilitating durable solutions for refugees, such as voluntary repatriation, local integration, or

resettlement.

Furthermore, international law promotes international cooperation and solidarity in
addressing the root causes of displacement and protecting the rights of migrants, asylum
seekers, and refugees. It calls for burden-sharing among states, sharing responsibility for
hosting and assisting displaced populations and addressing the drivers of forced migration,

such as conflict, persecution, poverty, and environmental degradation.

International law plays a crucial role in protecting the rights of migrants, asylum seekers, and
refugees by establishing legal standards, defining rights and obligations, and promoting
cooperation and solidarity among states. By upholding these principles, the international
community can ensure that all individuals on the move are treated with dignity, respect, and

compassion, regardless of their legal status or circumstances.

2. UHistorical Context & International Legal Framework: -

2.1 Historical Context:

Human migration is a fundamental aspect of human existence, driven by various factors such
as economic opportunity, conflict, persecution, and environmental changes. Throughout
history, individuals and communities have migrated across borders and continents in search
of better livelihoods, safety, and freedom from oppression. However, the treatment of
migrants, asylum seekers, and refugees has not always been consistent with principles of
justice, fairness, and respect for human rights. Discrimination, exploitation, and exclusion
have been pervasive, as states have often prioritized national interests over the rights and
well-being of displaced populations. The early development of international law concerning

migration and refugee protection can be traced back to the aftermath of World War I and

7 The Practical Guide to Humanitarian Law (no date) Doctors without borders | The Practical Guide to
Humanitarian Law. Available at:
https://guide-humanitarian-law.org/content/article/3/migrant-migration/#:~:text=%E2%96%A0,the%20
duration%2001%20their%20trip (Accessed: 14 June 2024).

44



ISSN: 2583-0384 LEGAL LOCK JOURNAL VOL. 4 ISSUE 2

World War II when millions of people were displaced due to conflict, persecution, and
genocide. The League of Nations established the first international agreements aimed at
addressing the needs of refugees and stateless persons, laying the groundwork for subsequent

legal instruments.

The development of international law regarding migrants, asylum seekers, and refugees has
been influenced by historical events, political and economic factors, and humanitarian crises.
This paper delves into the evolution of international refugee law, focusing on key milestones,

challenges, and trends.

BEarly Developments (1920-1950)

The initial stage of international refugee law saw the League of Nations responding to the
large number of refugees after World War 1. The League established the High Commissioner
for Russian Refugees in 1921 and introduced the Nansen Passport to facilitate the refugee
movement. The 1933 Convention Relating to the Status of Refugees was the first
international treaty to define the term "refugee" and outline the rights and obligations of

states toward refugees.

The evolution of human rights and international humanitarian law provides the historical
backdrop for the protection of migrant, refugee, and asylum seeker rights through the

application of international law.

Post-War Developments (1950-1980)

The 1951 Convention Relating to the Status of Refugees and the 1967 Protocol Relating to
the Status of Refugees further refined the definition of a refugee and expanded the scope of
protection. The United Nations High Commissioner for Refugees (UNHCR) was established
in 1951 to coordinate international efforts to protect refugees. The 1970s saw the emergence
of new challenges, including the influx of refugees from the Vietham War and the Iranian

Revolution.

'® The Practical Guide to Humanitarian Law (no date) Doctors without borders | The Practical Guide to
Humanitarian Law. Available at:
https://guide-humanitarian-law.org/content/article/3/migrant-migration/#:~:text=%E2%96%A0,the%20
duration%2001%20their%20trip (Accessed: 14 June 2024).
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Contemporary Developments (1980-Present)

The 1980s and 1990s were marked by significant changes in international refugee law. The
1984 Cartagena Declaration on Refugees broadened the definition of a refugee to include
individuals fleeing violent conditions, including armed conflict. The 1990s saw the adoption
of the 1992 UNHCR Handbook on Procedures and Criteria for Determining Refugee Status
and the 1995 UNHCR Guidelines on International Protection.

Recent Developments (2000-Present)

The 2000s saw the adoption of the 2008 UNHCR Guidelines on International Protection and
the 2016 New York Declaration for Refugees and Migrants. The 2018 Global Compact for
Safe, Orderly, and Regular Migration and the Global Compact on Refugees further solidified
international cooperation on migration and refugee protection. The COVID-19 pandemic has

highlighted the need for more effective and humane responses to refugee crises.

192.2 International Legal Framework: -

In 1948, the Universal Declaration of Human Rights was adopted by the United Nations
General Assembly, marking a significant milestone in the recognition of fundamental human
rights, including the rights of migrants, asylum seekers, and refugees. Article 14 of the
Declaration explicitly acknowledges the right to seek asylum from persecution, laying the
foundation for the principle of non-refoulement and the protection of refugees under

international law.

The 1951 Refugee Convention and its 1967 Protocol emerged in response to the humanitarian
crisis of refugees fleeing persecution and violence in the aftermath of World War II. These
legal instruments established the definition of a refugee, outlined their rights and obligations,
and codified the principle of non-refoulement, prohibiting states from returning refugees to
countries where they face persecution. Subsequent decades saw the expansion and refinement
of international refugee law, with the adoption of regional agreements such as the OAU
Convention and the Cartagena Declaration, as well as the establishment of international
organizations such as the UNHCR to coordinate refugee protection efforts and provide

humanitarian assistance to displaced populations. Today, international law plays a crucial role

' The refugee concept under International Law (2018) United Nations High Commissioner for Refugees.
Available at: https://www.unhcr.org/sites/default/files/legacy-pdf/5aa290937.pdf (Accessed: 13 June
2024).
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in protecting the rights of migrants, asylum seekers, and refugees by providing a legal
framework of rights and obligations, defining standards of treatment, and promoting
international cooperation and solidarity in addressing the root causes of displacement. While
challenges and gaps remain, the historical evolution of international law concerning
migration and refugee protection reflects a growing recognition of the importance of
upholding human rights and dignity for all individuals, regardless of their legal status or

circumstances.

The post-World War II refugee crisis, arising from the massive displacement of people,
particularly in Europe, highlighted the urgent need for an international framework to protect
refugees. Millions of individuals were forced to flee their homes due to persecution, conflict,
and genocide, leading to widespread human suffering and instability. In response to this
humanitarian crisis, the international community recognized the importance of establishing

legal protections for refugees and displaced persons.

The Universal Declaration of Human Rights laid the foundation for the development of
international refugee law, establishing principles such as non-refoulement, which prohibits
the forcible return of refugees to countries where they face persecution. It also underscored
the importance of international cooperation and solidarity in providing protection and

assistance to refugees and displaced persons.

In the years following the adoption of the Universal Declaration of Human Rights, the
international community continued to expand and refine the legal framework for refugee
protection. The 1951 Refugee Convention and its 1967 Protocol provided a comprehensive
definition of who qualifies as a refugee and established the rights and obligations of states
towards refugees. These legal instruments built upon the principles outlined in the Universal
Declaration of Human Rights, further strengthening the legal protections available to refugees

and displaced persons.

2 The refugee concept under International Law (2018) United Nations High Commissioner for Refugees.
Available at: https://www.unhcr.org/sites/default/files/legacy-pdf/5aa290937.pdf (Accessed: 13 June
2024).
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1. *'The Geneva Convention Related to the Status of Refugees, granted refugees some
legal rights, such as the ability to apply for asylum and the prohibition of being sent
back to their home country.

2. The 1967 Protocol increased the extent of international protection by extending the
concept of a refugee to encompass people escaping conflict and violence.

3. The 1948 Universal Declaration of Human Rights acknowledged everyone's basic
right to apply for refuge and be free from persecution, irrespective of how or where
they travel.

4. International organizations like the United Nations High Commissioner for Refugees
(UNHCR) and the International Organization for Migration (IOM) play a crucial role
in protecting the rights of migrants, asylum seekers, and refugees. The 1966 adoption
of the International Covenant on Civil and Political Rights strengthened the ability
to apply for asylum and protection from deportation.

5. The 1984 Cartagena Declaration on Refugees broadened the concept of a refugee to
include those escaping violent conditions including armed conflict.

6. To encourage more unified governance of migration and refugees, the UN General
Assembly ratified two nonbinding compacts in 2018: the Global Compact on
Refugees and the Global Compact for Safe, Orderly, and Regular Migration.
The 2008-launched International Migrants' Bill of Rights (IMBR) seeks to
provide all migrants with a complete set of human rights, including the right to
recognition, an efficient legal recourse, liberty, and personal security.

7. These changes have influenced the international legal system that safeguards the
rights of refugees, migrants, and asylum seekers by highlighting the significance of

non-refoulement, obtaining asylum, and being shielded from persecution.

Despite these developments, international refugee law continues to face significant
challenges. The rise of nationalism and anti-immigrant sentiment has led to increased
restrictions on migration and asylum-seeker protection. The COVID-19 pandemic has
exacerbated these challenges, with many countries imposing travel restrictions and border
closures. The trend towards more restrictive immigration policies and the increasing use of

detention centers for asylum seekers are also concerns.

2l The refugee concept under International Law (2018) United Nations High Commissioner for Refugees.
Available at: https://www.unhcr.org/sites/default/files/legacy-pdf/5aa290937.pdf (Accessed: 13 June
2024).
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Overall, the post-World War II refugee crisis and the subsequent adoption of the Universal
Declaration of Human Rights underscored the importance of international cooperation and
solidarity in protecting the rights of refugees and displaced persons. They laid the foundation
for the development of international refugee law and affirmed the principle that the protection

of human rights knows no borders.

3. ZCase Studies: -

Migration has become a significant and complex phenomenon in our increasingly globalized
world. It involves the movement of people across borders for various reasons, including
economic opportunities, family reunification, and escaping persecution or conflict. The role
of international law in protecting the rights of migrants, asylum seekers, and refugees is
crucial for ensuring their safety and well-being. International law plays a vital role in
safeguarding the rights and dignity of migrants, asylum seekers, and refugees. Several key
treaties and conventions provide a framework for their protection. These include the 1951
Refugee Convention and its 1967 Protocol, the International Covenant on Civil and Political
Rights (ICCPR), and the International Covenant on Economic, Social, and Cultural Rights
(ICESCR). These international legal instruments establish fundamental rights and
protections, ensuring that these vulnerable groups are treated with dignity and respect and

that their basic human rights are upheld regardless of status.

3.1 Filartiga v. Pena-Irala: -

In the landmark case Filartiga v. Pena-Irala, filed on April 6, 1979, in the U.S. District Court
for the Eastern District of New York, Dr. Joel Filartiga and his daughter, Dolly Filartiga, sued
former Paraguayan official Americo Norberto Pena-Irala for the wrongful death of Joelito
Filartiga. This case was pivotal in applying the Alien Tort Claims Act of 1789, which allows
foreign nationals to sue for violations of international law. Dolly and Joelito Filartiga lived
with their mother and father, Dr. Joel Filartiga, a prominent physician, painter, and opponent

of Paraguayan dictator General Alfredo Stroessner. In 1976, 17-year-old Joelito was

2 Filartiga V. Pena-Irala (2004) Harvard Law Edu. Available at:
https://hrp.Jaw.harvard.edu/wp-content/uploads/2011/04/filartiga-v-pena-irala.pdf (Accessed: 13 June
2024).
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kidnapped and tortured to death by Pefia-Irala, the inspector general of police in Asuncion,

Paraguay. Dolly was forced to view her brother's mutilated body.

The district court initially stayed Pefia-Irala’s deportation but ultimately dismissed the
complaint, allowing his return to Paraguay. The court acknowledged that torture is prohibited
by customary international law but ruled that international law was limited to state relations.
On appeal, the Second Circuit Court reversed this decision, recognizing that foreign nationals
can sue for human rights violations in U.S. federal courts if the court has personal jurisdiction
over the defendant. The court affirmed that freedom from torture is a customary international

law norm, thus enabling civil actions for human rights violations in federal courts.

The Center for Constitutional Rights (CCR) attorneys argued that international law applies to
individuals and states, particularly post-Nuremberg human rights principles. They
emphasized the Alien Tort Claims Act’s role in holding international criminals accountable,
akin to eighteenth-century pirates, under the principle of universal jurisdiction. The State
Department, influenced by the Iran hostage crisis, supported the CCR's interpretation, leading
the circuit court to open federal courts to civil actions for damages due to human rights
violations. This decision set a precedent for claims involving recognized international rights,
such as freedom from torture, slavery, genocide, and cruel treatment, gaining acclaim from
human rights experts globally. Upon remand in June 1980, the district court granted a default
judgment against Pefia-Irala, who failed to respond to the complaint. The Filartigas were
awarded over $10 million in damages, but the collection has been impossible due to the
defendant's lack of resources. the case established that individuals can seek redress for human
rights violations, even if they occur outside U.S. borders. This precedent underscores the
applicability of international legal norms, such as prohibitions against torture, in providing
protection and justice for vulnerable populations like migrants and refugees. It emphasizes
the importance of holding perpetrators accountable and ensuring access to legal remedies for

those fleeing persecution or seeking refuge from harm.

3.2 2Tran Qui Than v. W, Michael Blumenthal: -

Filartiga V. Pena-Irala (2004) Harvard Law Edu. Available at:
https://hrp.law.harvard.edu/wp-content/uploads/2011/04/filartiga-v-pena-irala.pdf (Accessed: 13 June
2024).

2 TRAN QUI THAN v. REGAN (1981) Casemine. Available at:
+https://www.casemine.com/judgement/us/5914c441add7b049347cc362/amp (Accessed: 14 June 2024).



ISSN: 2583-0384 LEGAL LOCK JOURNAL VOL. 4 ISSUE 2

In this legal case, Tran Qui Than, the plaintiff, contested the decision of the Secretary of the
Treasury to block funds owed by the United States Government to the Dong Phuong Bank, a
private commercial bank in South Vietnam. The Secretary justified this action under Section
500.201 of the Foreign Assets Control Regulations, which allowed the blocking of
transactions involving property in which a designated foreign country or its nationals had an
interest. South Vietnam, the country in question, was classified as a designated foreign
country, thereby subjecting its nationals, including the Dong Phuong Bank, to these
regulations. The dispute centered on two key issues: first, whether the Dong Phuong Bank
qualified as a designated national subject to the regulations, and second, whether the

Secretary's refusal to issue a license unblocking the funds was justified.

Regarding the classification of the bank, the plaintiff argued that certain events, including a
resolution by the bank's shareholder-directors and its seizure by the Provisional
Revolutionary Government of Vietnam (P.R.G.), rendered it exempt from the regulations.
However, the court found that the bank's status as a designated national was clear under the
law, regardless of these events. Concerning the refusal to issue a license unblocking the
funds, the plaintiff raised constitutional and treaty-based arguments, contending that it
constituted a governmental taking without compensation. However, the court rejected these
claims, stating that blocking actions were temporary and did not divest the bank or the
plaintiff of their property interests. Ultimately, the court ruled in favor of the defendant,
affirming the Secretary's authority to block the funds owed to the Dong Phuong Bank and

refusing to grant summary judgment to the plaintiff.

While Tran Qui Than v. Reagan primarily deals with financial regulations, its implications
extend to international law's role in protecting migrants, asylum seekers, and refugees. This
case underscores the significance of legal frameworks in addressing cross-border issues,
including the rights of displaced persons. By affirming the authority of the Secretary of the
Treasury to block funds owed to a foreign bank, it highlights the interplay between domestic
regulations and international obligations concerning property rights. Such legal precedents
reflect broader discussions on the protection of migrants' rights under international law,
emphasizing the need for coherent legal mechanisms to safeguard vulnerable populations

across borders.

3.3 Rohingya Refugees in India: -
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®The report "A Shadow of Refuge: Rohingya Refugees in India" sheds light on the
precarious situation faced by Rohingya refugees within India. Originating from Myanmar, the
Rohingya have endured decades of violence, discrimination, and persecution, leading to their
status as one of the world's largest stateless populations. The report, prepared jointly by The
Azadi Project and Refugees International, highlights several key concerns and
recommendations regarding the treatment of Rohingya refugees in India. One major concern
outlined in the report is India's refusal to grant exit visas to Rohingya refugees who have been
approved for resettlement in third countries. This denial perpetuates their statelessness and
prevents them from accessing safe and permanent homes elsewhere. Additionally, Rohingya

"

refugees in India face stigmatization as "illegal migrants," which not only impedes their
integration into society but also puts them at risk of deportation back to Myanmar, where they

fled from a genocidal regime.

The fear of deportation looms large over the Rohingya community in India, with both actual
and threatened deportations causing distress and compelling some individuals to return to
refugee camps in Bangladesh. Despite international conventions prohibiting the return of
refugees to places where their lives are in danger, the Indian Supreme Court has accepted the
government's arguments regarding national security threats, allowing deportations to proceed.
Furthermore, the living conditions of Rohingya refugees in India are dire, with many residing
in slum-like settlements lacking necessities such as safe water, sanitation, healthcare, and
education. Without valid travel documents, they face challenges in accessing essential

services like school admissions.

In response to these concerns, the report offers recommendations aimed at improving the
situation of Rohingya refugees in India. These include formal recognition of Rohingya
refugees as individuals with a right to asylum, signing the 1951 Refugee Convention, and
acknowledging their residency rights. Additionally, the report suggests advocating for
resettlement opportunities in allied countries and addressing India's reluctance to sign the

convention due to sovereignty concerns, limited resources, and regional dynamics.

2 Sullivan, D.P. and Sur, P. (2023) Shadow of refuge: Rohingya refugees in India, Refugees International.
Available at:
https://www.refugeesinternational.org/reports-briefs/shadow-of-refuge-rohingya-refugees-in-india/
(Accessed: 14 June 2024).
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3.4 % European Court of Human Rights (ECtHR) Case Law: -

The European Court of Human Rights (ECtHR) plays a critical role in interpreting and
applying the European Convention on Human Rights (ECHR) concerning migrants' rights
and state sovereignty. However, critics argue that the ECtHR's case law often demonstrates a
bias towards prioritizing state sovereignty over the rights of migrants and asylum seekers.
This imbalance has resulted in a deficit in the protection of migrants' rights within the

European context.

One key aspect where this imbalance is evident is in cases involving the expulsion or
deportation of migrants and asylum seekers. The ECtHR has generally upheld states' rights to
control their borders and manage immigration, often deferring to the discretion of national
authorities in matters of immigration enforcement. This deference to state sovereignty can
sometimes overshadow migrants' rights to due process, protection from inhumane treatment,
and the right to seek asylum, leading to outcomes that are perceived as unjust or inhumane.
For instance, the ECtHR has occasionally ruled in favor of states' rights to deport individuals,
even in cases where there are credible concerns about the risk of torture, persecution, or other
serious human rights violations upon return to their home countries. Such rulings prioritize
the state's interest in enforcing immigration laws and maintaining border security over the

rights of migrants to be protected from harm.

This imbalance in the ECtHR's case law underscores the need for a more balanced approach
that takes into account both state sovereignty and migrants' rights. Advocates argue that the
Court should adopt a more robust interpretation of migrants' rights under the ECHR and
apply stricter scrutiny to states' immigration policies and practices. This would entail
ensuring that states' actions are proportionate, necessary, and respectful of migrants'
fundamental human rights, even in the context of migration control and border management.
In summary, while the ECtHR plays a crucial role in safeguarding human rights within
Europe, there is a recognized need for the Court to strike a better balance between respecting
state sovereignty and protecting the rights of migrants and asylum seekers. This would entail
adopting a more rights-oriented approach in its case law and ensuring that states' immigration

policies and practices comply with international human rights standards.

% International Refugee Law (IRL) (2021) International Association of Professionals in Humanitarian
Assistance and Protection (PHAP). Available at: https:/phap.org/PHAP/PHAP/Themes/IRL.aspx
(Accessed: 14 June 2024).
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*'In conclusion, the cases of Filartiga v. Pefia-Irala, Tran Qui Than v. W. Michael Blumenthal,
and the plight of Rohingya refugees in India, along with the discussion on the European
Court of Human Rights (ECtHR) case law, collectively underscore the critical importance of
international law in protecting the rights of migrants, asylum seekers, and refugees. Filartiga
v. Pefia-Irala stands as a landmark case that demonstrated the applicability of international
law, particularly the prohibition against torture, in providing redress for victims of human
rights violations, even when those violations occur outside of national borders. This case set a
precedent for holding perpetrators accountable and seeking justice for victims, emphasizing

the universality of human rights principles.

Similarly, Tran Qui Than v. W. Michael Blumenthal highlighted the intersection of domestic
regulations and international obligations concerning property rights, emphasizing the need for
coherent legal mechanisms to address cross-border issues and protect the rights of
individuals, including migrants and refugees. The plight of Rohingya refugees in India
underscores the challenges faced by vulnerable populations when seeking refuge in foreign
countries. It emphasizes the importance of adhering to international legal norms, such as the
right to seek asylum and protection from persecution, to ensure the safety and well-being of
migrants and refugees. Furthermore, the discussion on the ECtHR case law highlights the
need for a balanced approach that respects both state sovereignty and migrants' rights. While
the ECtHR plays a crucial role in safeguarding human rights within Europe, there is a
recognized need for the Court to strike a better balance and adopt a more rights-oriented

approach in its case law.

Overall, these cases and discussions underscore the vital role of international law in
protecting the rights and dignity of migrants, asylum seekers, and refugees. They emphasize
the need for continued advocacy and efforts to uphold human rights principles and ensure

justice for all, regardless of nationality or immigration status.

4. Impact of Regional Agreements: -

Regional cooperation agreements can significantly influence the lives of migrants, asylum
seekers, and refugees by providing frameworks for States to collaborate in addressing

protection needs and humanitarian challenges. These agreements, which include regional

7" International Refugee Law (IRL) (2021) International Association of Professionals in Humanitarian
Assistance and Protection (PHAP). Available at: https:/phap.org/PHAP/PHAP/Themes/IRL.aspx
(Accessed: 14 June 2024).
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consultative processes, economic communities, and human rights mechanisms, can have both
beneficial and detrimental impacts depending on their design and implementation. The effects
of these agreements are multifaceted and can shape the experiences of displaced individuals

in various ways.

2841 Types of Regional Cooperation Agreements: -

1 Regional Consultative Processes (RCPs): Regional consultative processes on

migration (RCPs) are state-led, ongoing, regional dialogues focused on specific
migration issues. These processes involve information-sharing and policy discussions
among States within a defined geographical region. RCPs may be formally linked to
regional institutions or function informally and non-bindingly. They are a subset of
Inter-State consultation mechanisms on migration (ISCMs) at the regional level. RCPs
consist of member states and can include observer states and organizations. Typically
chaired by a country (either on a rotating or permanent basis) and supported by
Secretariats, the Secretariat roles may be filled by international or regional
organizations such as the International Organization for Migration (IOM), the
International Center for Migration Policy Development (ICMPD), the Office of the
United Nations High Commissioner for Refugees (UNHCR), the Common Market for
Eastern and Southern Africa (COMESA), the Economic Community of Central
African States (ECCAS), the Economic Community of West African States
(ECOWAS), the Intergovernmental Authority on Development (IGAD), and the
League of Arab States. RCPs may establish Steering Committees, working groups,
and expert groups. They conduct regular meetings at various levels, including Expert,

Senior Officials, and Ministerial levels, and may also organize seminars, roundtables,

% International Refugee Law (IRL) (2021) International Association of Professionals in Humanitarian
Assistance and Protection (PHAP). Available at: https://phap.org/PHAP/PHAP/Themes/IRL.aspx
(Accessed: 14 June 2024).



ISSN: 2583-0384 LEGAL LOCK JOURNAL VOL. 4 ISSUE 2

O

trainings, and workshops, typically restricted to RCP members. Most RCPs address a
broad spectrum of issues such as migrants' rights protection, migration and
development, labor migration, migration and health, countering migrant smuggling,
and combating human trafficking. These wide-ranging agendas demonstrate
governments' increasing recognition of migration's significant impact on other major
public policy areas and vice versa. RCPs have served as "laboratories" for piloting
regional migration initiatives, facilitating data collection on migration, and enhancing
the capacity of participating states in various migration aspects. They have influenced
national migration policies and promoted convergent policy approaches at the
regional level by encouraging coordination among migration-related ministries and
agencies to develop integrated plans, policies, and practices on migration. RCPs have
heightened the international community's awareness of migration issues and
challenges. Consequently, RCPs are explicitly mentioned in the 2015 New York
Declaration for Refugees and Migrants and the Modalities Resolution of the Global
Compact for Migration effective mechanisms for contributing to the preparatory
process and negotiations towards the Global Compact for Migration and for
facilitating migration in alignment with the 2030 Agenda for Sustainable

Development.

“Regional Economic Communities (RECs):- Regional agreements within the
framework of the Regional Economic Communities (RECs) in Africa significantly
impact migrants, asylum seekers, and refugees. These impacts can be understood in
terms of policy harmonization, increased mobility, enhanced protection, and regional
cooperation on migration-related challenges. Policy harmonization leads to the
development of common standards and consistent legal frameworks across member
states, improving the treatment and protection of migrants, asylum seekers, and
refugees. For instance, harmonized policies contribute to more consistent legal
frameworks across countries, which enhance the protection of migrants’ rights and
ensure fair treatment for asylum seekers and refugees. Increased mobility is facilitated
through protocols like those of ECOWAS, which allow for visa-free travel among

member states, reducing barriers for economic migrants. These agreements also make

» International Refugee Law (IRL) (2021) International Association of Professionals in Humanitarian

Assistance and Protection (PHAP). Available at: https:/phap.org/PHAP/PHAP/Themes/IRL.aspx
(Accessed: 14 June 2024).
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it easier for migrants to access employment and social services, improving their
quality of life and integration prospects. For example, ECOWAS’s free movement
protocol has significantly impacted migration patterns in West Africa by facilitating
movement for trade, work, and family reunification. Enhanced protection is promoted
through regional asylum systems and coordinated crisis responses, ensuring
individuals seeking protection are treated according to international standards. These
systems provide a more organized and predictable environment for refugees and
asylum seekers. For instance, RECs promote the establishment of regional asylum
systems, which can provide a more organized and predictable environment for
refugees and asylum seekers. Regional cooperation involves shared responsibilities in
addressing migration-related issues, including joint border management and efforts to
combat human trafficking. This cooperation leads to more effective and humane
handling of refugee inflows. For example, regional cooperation encourages shared
responsibilities among member states in addressing migration-related issues. This can
include joint border management, shared databases for tracking movements, and
collaborative efforts to combat human trafficking and smuggling. However,
challenges such as overlapping memberships, uneven policy implementation, and
varying levels of political will among member states can complicate the migration
landscape. The phenomenon of countries belonging to multiple RECs can create
complexity and conflicting regulations, which may complicate the migration
landscape. Despite these challenges, regional agreements within Africa's RECs
represent a crucial step towards more coordinated and humane management of
migration on the continent. They have a profound impact on migrants, asylum
seekers, and refugees by facilitating mobility, enhancing protection, and fostering

cooperation among states.*

'] Regional Human Rights Mechanisms: - Regional agreements within the framework
of the Regional Economic Communities (RECs) in Africa significantly impact
migrants, asylum seekers, and refugees by fostering policy harmonization, enhancing
mobility, providing better protection, and facilitating regional cooperation on

migration-related challenges. These agreements lead to the harmonization of

3 International Refugee Law (IRL) (2021) International Association of Professionals in Humanitarian
Assistance and Protection (PHAP). Available at: https:/phap.org/PHAP/PHAP/Themes/IRL.aspx
(Accessed: 14 June 2024).
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immigration and asylum policies among member states, creating a more consistent
and unified approach to migration management. This ensures that migrants, asylum
seekers, and refugees are treated uniformly across the region, improving their
protection and access to rights. For instance, common standards for the treatment of
migrants help ensure their rights are upheld consistently, regardless of the country
they are in. Moreover, many RECs have adopted protocols facilitating the free
movement of people within their regions, reducing barriers for economic migrants and
enabling them to seek employment and family reunification more easily across
member states. The Economic Community of West African States (ECOWAS) is a
notable example, allowing citizens of member states to travel without a visa, thereby
improving their quality of life and integration prospects, which, in turn, fosters
economic and social development in the region. Furthermore, regional agreements
promote the establishment of regional asylum systems and coordinated responses to
migration crises. These systems ensure that individuals seeking protection are treated
according to international standards and provide a more organized and predictable
environment for refugees and asylum seekers. For instance, regional asylum systems
facilitate better handling of refugee inflows, ensuring their rights are respected, and
they receive necessary assistance. Additionally, regional cooperation encourages
shared responsibilities among member states in addressing migration-related issues,
including joint border management, shared databases for tracking movements, and
collaborative efforts to combat human trafficking and smuggling. *'Such cooperation
leads to more effective and humane handling of migration challenges, enhancing the
overall protection of migrants, asylum seekers, and refugees. Specific examples of the
impact of regional agreements include the ECOWAS free movement protocol, which
has significantly impacted migration patterns in West Africa, and the efforts of the
East African Community (EAC) to create a common market, including provisions for
the free movement of workers. However, despite these benefits, challenges such as
overlapping memberships, uneven policy implementation, and varying levels of
political will among member states can complicate the migration landscape.

Overlapping memberships can create complexity and conflicting regulations, while

3! International Refugee Law (IRL) (2021) International Association of Professionals in Humanitarian
Assistance and Protection (PHAP). Available at: https:/phap.org/PHAP/PHAP/Themes/IRL.aspx
(Accessed: 14 June 2024).
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uneven implementation can lead to disparities in how migrants are treated.
Nonetheless, regional agreements within Africa's RECs play a crucial role in
enhancing the management and protection of migrants, asylum seekers, and refugees.
By facilitating mobility, harmonizing policies, enhancing protection, and fostering
regional cooperation, these agreements contribute to more coordinated and humane
migration management, representing a significant step towards addressing

migration-related issues effectively across the continent.

5. #Beneficial Impacts: -

5.1 Improved Access to Protection

Regional agreements play a pivotal role in enhancing access to protection for asylum seekers
and refugees, offering numerous positive impacts. One significant benefit is the establishment
of fair and efficient procedures for refugee status determination, ensuring that asylum seekers
have access to protection systems adhering to international standards. Through these
agreements, recognized refugees are provided with durable solutions such as voluntary
repatriation, local integration, or resettlement. A notable example is the Cartagena
Declaration on Refugees, adopted by Latin American countries in 1984, which broadened the
definition of a refugee to include individuals fleeing various forms of violence, conflicts, and
human rights violations. This expansion has facilitated the recognition of a greater number of
individuals in need of protection as refugees within the region, consequently reducing the
necessity for refugees to seek protection elsewhere, thus stabilizing populations and
providing clearer paths to permanent solutions.

Moreover, the broader recognition of refugees within regional frameworks helps streamline
asylum processes, making them more efficient and fair. By establishing regional standards
and fostering cooperation among member states, these agreements reduce the administrative
burden on individual countries and ensure a more consistent application of refugee law. This
streamlined approach leads to quicker determinations and improved protection outcomes for
asylum seekers.

5.2 Burden-Sharing and Responsibility-Sharing

Regional agreements play a crucial role in facilitating the equitable sharing of responsibilities

for hosting and protecting refugees among states within a region. One notable example is the

2 Hathaway, J.C. (2021) The rights of refugees under International Law, University of Michigan Law School
Scholarship Repository. Available at: https://repository.law.umich.edu/book chapters/269/ (Accessed:
14 June 2024).
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European Union's Dublin Regulation, which aims to determine the member state responsible
for examining an asylum application based on various criteria such as family unity,
possession of residence documents or visas, and irregular entry. While this system has faced
criticism for placing an unfair burden on frontline states, it represents an attempt at sharing
responsibilities within the region.

Burden-sharing mechanisms within regional agreements can take various forms, including
financial contributions and technical assistance. Wealthier or less affected countries often
provide support to those bearing the brunt of refugee flows, enabling them to better manage
refugee populations and provide adequate protection and assistance. By pooling resources
and expertise, regional agreements ensure that all countries in a region are equipped to
address the challenges associated with hosting refugees.

Moreover, regional agreements can facilitate the relocation of refugees from overburdened
states to other countries within the region. This relocation process promotes greater equity
and solidarity by distributing the responsibility for hosting refugees more evenly. It also helps
alleviate the strain on countries that may be overwhelmed by large numbers of asylum
seekers and refugees, ensuring that individuals in need of protection receive adequate support
and assistance.

6. EDetrimental Impacts: -

6.1 Overemphasis on Deterrence: -

Some regional agreements prioritize border control and the prevention of irregular migration
over the protection of refugees and migrants, leading to policies that violate human rights.
For instance, the Bali Process on People Smuggling, Trafficking in Persons, and Related
Transnational Crime has faced criticism for its focus on deterrence rather than protection.
This approach often manifests in policies such as pushbacks at borders, prolonged detention,
and restricted access to asylum procedures.

Deterrence-based policies create hostile environments for migrants and refugees, compelling
them to resort to dangerous routes and increasing their vulnerability to exploitation and
abuse. By prioritizing national security concerns over humanitarian considerations, these

approaches undermine the principles of refugee protection and international solidarity.

3 Hathaway, J.C. (2021) The rights of refugees under International Law, University of Michigan Law School
Scholarship Repository. Available at: https://repository.law.umich.edu/book chapters/269/ (Accessed:
14 June 2024).
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Moreover, they fail to address the root causes of irregular migration and displacement,
exacerbating rather than resolving the underlying issues.

Furthermore, deterrence-based policies can have severe consequences for the well-being and
safety of migrants and refugees. Pushbacks at borders force individuals back into situations of
danger and persecution, denying them access to essential protection mechanisms. Prolonged
detention in overcrowded and inadequate facilities exposes migrants and refugees to
deplorable living conditions, neglect, and mistreatment. Restricted access to asylum
procedures denies individuals the right to seek refuge and violates their fundamental human
rights.

6.2 #Lack of Political Will and Divergent Interests: -

The effectiveness of regional agreements hinges significantly on the political will of member
states to collaborate and prioritize humanitarian needs. However, disagreements among states
regarding issues such as burden-sharing and asylum standards often hinder the successful
implementation of these agreements. For instance, the European Union's endeavours to
establish a common asylum system have encountered significant obstacles due to disputes
among member states regarding the distribution of responsibilities.

Moreover, variations in national interests and priorities contribute to the inconsistent
application of regional agreements, undermining their efficacy. While some states may
prioritize controlling migration flows and safeguarding their borders, others may place
greater emphasis on providing humanitarian assistance and protection to migrants and
refugees. These conflicting interests can lead to disjointed approaches and curtail the
potential of regional agreements to offer comprehensive protection for migrants and refugees.
Furthermore, divergent interests among member states may exacerbate existing disparities in
resources and capacities, making it challenging to achieve meaningful cooperation and
coordination. States with fewer resources or facing greater migratory pressures may feel
overwhelmed and prioritize short-term measures aimed at managing immediate challenges,
while others may focus on long-term solutions and the protection of human rights.
Additionally, political considerations and domestic agendas may influence states' willingness
to engage constructively in regional cooperation initiatives. Concerns about national

sovereignty, public opinion, and electoral cycles can influence decision-making processes,

¥ Hathaway, J.C. (2021) The rights of refugees under International Law, University of Michigan Law School
Scholarship Repository. Available at: https://repository.law.umich.edu/book chapters/269/ (Accessed:
14 June 2024).
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leading to reluctance or resistance to commit to regional agreements that entail significant
concessions or obligation

6.3 ¥Inconsistent Legal Frameworks: -

Regional agreements, while aiming to enhance cooperation and address migration challenges,
can inadvertently lead to inconsistencies in the protection offered to refugees and migrants.
National laws and policies within member states of a regional agreement may vary
significantly, creating gaps in protection and resulting in unequal treatment for individuals
seeking asylum. For instance, in the Asia-Pacific region, the low ratification of refugee
treaties limits the establishment of a common legal framework for refugee protection,
contributing to inconsistencies in the treatment of refugees and migrants across countries.
These inconsistencies in legal frameworks can result in a lack of coherence in the treatment
of refugees and migrants, with some countries offering better protection and assistance than
others. Consequently, refugees and migrants may engage in secondary movements, seeking
protection in countries with more favourable conditions. This phenomenon can further strain
resources and complicate coordination efforts within the region.

To address these challenges, regional agreements must prioritize the promotion of greater
alignment of standards and practices regarding refugee protection and migrant rights. This
entails encouraging member states to ratify and implement international refugee treaties and
conventions to establish a common legal framework for protection. Additionally, regional
agreements should facilitate the exchange of best practices and capacity-building initiatives
among member states to enhance their ability to provide consistent and effective protection
and assistance to refugees and migrants.

6.4 Prioritizing State Interests Over Human Rights: -

In certain instances, regional agreements may prioritize the interests of states over the rights
and well-being of migrants and refugees, resulting in policies that prioritize reducing
migration flows rather than ensuring protection. One common approach seen in such
agreements 1s the emphasis on externalizing border controls to transit countries. This strategy
can lead to situations where migrants and refugees are left in precarious conditions without
adequate protection or assistance.

For instance, agreements that prioritize border security and the return of migrants may

undermine the principle of non-refoulement, which prohibits the return of individuals to

3 Asylum & the rights of refugees (2019) International Justice Resource Center. Available at:
https://ijrcenter.org/refugee-law/ (Accessed: 14 June 2024).
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countries where they may face persecution or serious harm. When states prioritize the
enforcement of strict border controls and the return of migrants, regardless of their protection
needs, it can force migrants and refugees into unsafe conditions, violating their rights and
exposing them to further risks.

Furthermore, the externalization of border controls can lead to the outsourcing of migration
management to transit countries with limited resources and capacities to provide adequate
protection and assistance to migrants and refugees. This can result in situations where
migrants and refugees are subjected to arbitrary detention, lack of access to asylum
procedures, and denial of basic rights and services.

Moreover, policies that prioritize reducing migration flows without adequately addressing the
root causes of displacement and irregular migration can exacerbate existing vulnerabilities
and contribute to the perpetuation of cycles of poverty, violence, and instability in migrants'
countries of origin.

*Regional cooperation agreements hold immense potential to transform the lives of migrants,
asylum seekers, and refugees, offering pathways to protection, solidarity, and sustainable
solutions. When crafted with a strong focus on protection principles, inclusive participation,
and unwavering political dedication, these agreements can serve as powerful tools to
safeguard the rights and well-being of displaced populations. Effective regional cooperation
mechanisms can enhance access to protection by establishing fair and efficient asylum
processes that adhere to international standards. This entails ensuring that asylum seekers
receive essential information, legal assistance, and access to appeals, while also promoting
the establishment of regional protection mechanisms such as safe zones and humanitarian
corridors. Moreover, robust burden-sharing mechanisms embedded within regional
agreements can alleviate the strain on countries hosting significant refugee populations,
fostering cooperation and solidarity among member states. By facilitating financial
contributions, technical assistance, and the relocation of refugees, regional agreements can
ensure that the responsibility of protecting displaced populations is shared equitably across
the region. Additionally, addressing the root causes of displacement lies at the heart of
effective regional cooperation. By promoting conflict prevention, peacebuilding, and
development initiatives, these agreements can mitigate the drivers of migration, reducing the

necessity for individuals to flee their homes. Finally, regional cooperation agreements should

% Asylum & the rights of refugees (2019) International Justice Resource Center. Available at:
https://ijrcenter.org/refugee-law/ (Accessed: 14 June 2024).
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prioritize facilitating durable solutions for refugees, including voluntary repatriation, local
integration, and resettlement, ensuring that displaced populations can rebuild their lives with
dignity and security. In essence, regional cooperation agreements represent a beacon of hope
for migrants, asylum seekers, and refugees, offering a pathway toward a future marked by
protection, solidarity, and shared prosperity.

7. ¥Human Rights Perspectives: -
The rights of migrants, refugees, and asylum seekers are safeguarded by a complex array of
international legal frameworks, ensuring protection and humane treatment regardless of their
mode of arrival or reasons for displacement. Central to this protection are key international
instruments like the Universal Declaration of Human Rights, the 1951 Refugee Convention
and its 1967 Protocol, and the 1990 International Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Families. Regional agreements further tailor
these protections to address specific circumstances within various geographical contexts.
Despite these frameworks, the global refugee situation remains a critical issue, necessitating
continuous dialogue and cooperative efforts at the international level.
7.1 Core International Frameworks

"1 Universal Declaration of Human Rights (UDHR): -The Universal Declaration of
Human Rights (UDHR), adopted by the United Nations General Assembly in 1948,
lays the foundational principles for international human rights law. Article 14 of the
UDHR specifically affirms that everyone has the right to seek and enjoy asylum from
persecution in other countries. This declaration set the stage for subsequent treaties
and conventions that offer more detailed protections for displaced individuals.

'] 1951 Refugee Convention and 1967: -The 1951 Refugee Convention is a pivotal
legal document that defines who is a refugee, their rights, and the legal obligations of
states towards them. A refugee, according to Article 1 of the Convention, is someone
who, owing to a well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group, or political opinion, is outside
their country of nationality and is unable or unwilling to avail themselves of the
protection of that country. One of the most critical principles established by the

Convention is non-refoulement, outlined in Article 33, which prohibits returning

37 The Practical Guide to Humanitarian Law (no date) Doctors without borders | The Practical Guide to
Humanitarian Law. Available at:
https://guide-humanitarian-law.org/content/article/3/migrant-migration/#:~:text=%E2%96%A0,the%20
duration%2001%20their%20trip (Accessed: 14 June 2024).
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refugees to territories where their life or freedom would be threatened. The 1967
Protocol expanded the Convention’s applicability by removing the temporal and
geographical limitations, thus extending protection to refugees globally and
addressing new refugee situations that emerged post-1951.

1 **1990 Migrant Workers Convention: -The 1990 International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families is
another significant instrument. It acknowledges that migrant workers and their
families are vulnerable to exploitation and abuse and therefore need specific
protections. This convention sets standards for the treatment, rights, and working
conditions of migrant workers, ensuring they receive equal treatment irrespective of
their legal status.

7.2 Regional Legal Instruments

1 Africa: 1969 OAU: - The Organization of African Unity (OAU) Convention
Governing the Specific Aspects of Refugee Problems in Africa, adopted in 1969,
complements the 1951 Refugee Convention by expanding the definition of a refugee.
It includes individuals compelled to leave their country due to external aggression,
occupation, foreign domination, or events seriously disturbing public order. This
broader definition acknowledges the unique causes of displacement in the African
context, such as civil wars and political instability.

'] Latin America: 1984 Cartagena Declaration; -The Cartagena Declaration on
Refugees, adopted in 1984, similarly expands the definition of refugees to include
those fleeing generalized violence, foreign aggression, internal conflicts, and massive
violations of human rights. Although not legally binding, the Declaration has
significantly influenced refugee policies in Latin America and has been incorporated
into the domestic laws of several countries in the region.

"1 Europe: Common European Asylum System (CEAS): -The Common European
Asylum System (CEAS) is a framework developed by the European Union to ensure
consistent and fair asylum processes across its member states. The Dublin Regulation,

a component of CEAS, determines which EU member state is responsible for

3% The Practical Guide to Humanitarian Law (no date) Doctors without borders | The Practical Guide to
Humanitarian Law. Available at:
https://guide-humanitarian-law.org/content/article/3/migrant-migration/#:~:text=%E2%96%A0,the%20
duration%2001%20their%20trip (Accessed: 14 June 2024).
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examining an asylum application. This system aims to prevent asylum seekers from
"shopping" for the most favourable country and ensures that their cases are processed
efficiently and equitably.
7.3 ¥Role of the United Nations and UNHCR
The United Nations has been at the forefront of efforts to protect and assist refugees since its
inception. The United Nations High Commissioner for Refugees (UNHCR) was established
in 1951 to provide international protection to refugees and seek durable solutions by assisting
governments in facilitating voluntary repatriation, local integration, or resettlement in a third
country.
UNHCR’s mandate has evolved over the decades to address the changing nature of refugee
crises. Initially focused on post-World War II refugees, the organization now deals with
complex and protracted displacement situations globally. As of the early 1990s, UNHCR was
responsible for over 17 million refugees worldwide, operating with a budget of over $862
million and a staff of about 2,300 across more than 100 countries.
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By the end of 2022, there was a total of 35.3 million refugees globally, with 29.4 million
under UNHCR’s mandate,34 and 5.9 million refugees registered by the United Nations Relief
and Works Agency for Palestine Refugees (UNRWA) in the Near East.35 The total number of

refugees is the highest captured by modern statistical reporting that does not include

¥ (2021) Home | Cambridge University Press & Assessment. Available at: https://www.cambridge.org
(Accessed: 13 June 2024).

66



ISSN: 2583-0384 LEGAL LOCK JOURNAL VOL. 4 ISSUE 2

historical data.36 The increase in the number of refugees between 2021 and 2022 is the
largest yearly increase recorded, in large part as a result of refugees from Ukraine fleeing the
Russian Federation’s full-scale invasion.37

“There were also approximately 5.4 million people seeking international protection and
awaiting determination of their refugee status, referred to as asylum-seekers. In 2022 alone,
almost 2.9 million asylum applications were registered in 162 countries, the highest number
of individual asylum applications on record. In 2022, the global number of first-instance new
individual asylum claims lodged was 2.6 million, an increase of 83 per cent over 2021. The
top recipient remained the United States with around 730,400 claims, a threefold increase
from the previous year. Second was Germany, with 217,800 new claims, a notable increase
from the previous year.

At the end of 2022, those under 18 years of age constituted around 41 per cent of the overall
35.3 million refugee population.38 Unaccompanied and separated children lodged an
estimated 51,700 individual asylum applications in 2022, a significant increase (89%) from
the previous year.

New, unresolved or renewed conflict dynamics in key countries contributed significantly to
current figures and trends. Of the refugees under UNHCR’s mandate at the end of 2022, the
top 10 countries of origin — the Syrian Arab Republic, Ukraine, Afghanistan, South Sudan,
Myanmar, the Democratic Republic of the Congo, the Sudan, Somalia, the Central African
Republic and Eritrea — accounted for more than 87 per cent of the total refugee population.
Many of these countries, except Ukraine, have been among the top origins of refugees for
several years.

The Russian Federation’s 2022 invasion of Ukraine resulted in one of the largest
displacement crises since the Second World War. Around 5.7 million Ukrainians had been
forced to flee their country by the end of 2022, making Ukraine the second-largest origin
country of refugees in the world after the Syrian Arab Republic. The protracted conflict in the
Syrian Arab Republic meant that the country continued to be the largest origin of refugees in
the world at the end of 2022 (6.5 million), although this was a decrease from 6.8 million in
2021. Moreover, the instability and violence that has made Afghanistan a major source of
refugees for over 30 years has continued, with the country being the third-largest origin

country in the world, with about 5.7 million refugees in 2022; this is an increase from 2.7

40 (2021) Home | Cambridge University Press & Assessment. Available at: https:/www.cambridge.org
(Accessed: 13 June 2024).
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million in 2021. Refugees from the Syrian Arab Republic, Ukraine, Afghanistan, South
Sudan, Myanmar and the Democratic Republic of the Congo comprised over half of the
world’s refugee population. Figure 15 shows the trends in refugee numbers for the top five
countries of origin from 2005 to 2022. The impact of the Russian Federation’s invasion of
Ukraine is clearly illustrated; in 2021, for example, Ukraine was the origin of just over
27,000 refugees.
Figure 15. Number of refugees by top five countries of origin, 2005-2022 (millions)
Source: UNHCR, n.d. (accessed17 June 2023).
Note: South Sudan became a country in 2011.
Consistent with the previous years, more than half of all refugees resided in 10 countries. In
2022, for the seventh consecutive year, Tiirkiye was the largest host country in the world,
with nearly 3.6 million refugees, mainly Syrians (see Figure 16). Pakistan and the Islamic
Republic of Iran were also among the top 10 refugee-hosting countries, as the two principal
hosts of refugees from Afghanistan, the second-largest origin country. Uganda, the Russian
Federation, Germany, the Sudan, Poland, Bangladesh and Ethiopia comprised the rest. The
vast majority (70%) of refugees and other people in need of international protection were
hosted in countries neighbouring their countries of origin. According to UNHCR, the least
developed countries hosted a large number of refugees; for example, one in five of all
refugees globally were hosted in sub-Saharan Africa, while 90 per cent of all refugees in Asia
and the Pacific were hosted in just three countries: the Islamic Republic of Iran (3.4 million),
Pakistan (1.7 million) and Bangladesh (952,400).
8. “Challenges and Contemporary Issues
'l Increasing Displacement and Refugee Movements: -Since the establishment of
UNHCR and the initial frameworks for refugee protection, the number of displaced
persons has grown dramatically. By the early 1990s, there were an estimated 17.5
million refugees within UNHCR’s mandate, an additional 2.5 million refugees cared
for by the United Nations Relief and Works Agency for Palestine Refugees in the
Near East (UNRWA), and more than 25 million internally displaced persons (IDPs).
The majority of these refugees and IDPs now come from Africa and Asia,

highlighting the changing geographic distribution of displacement.

4 Law (2024) StudySmarter UK. Available at:
https://www.studysmarter.co.uk/explanations/law/international-and-humanitarian-law/international-prot
ection-mechanisms/ (Accessed: 14 June 2024).
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“Internally Displaced Persons (IDPs): -Unlike refugees, IDPs remain within their
own countries and therefore do not fall under the protection of international refugee
law. However, they often face similar threats and hardships. The increase in internal
displacement has prompted the international community to seek ways to extend
protection and assistance to these vulnerable populations. The Guiding Principles on
Internal Displacement, although not legally binding, provide a framework for the
rights and protections of IDPs.

Human Rights Violations and Mass Exodus: -Human rights violations are both a
cause and a consequence of mass displacement. Persecution based on race, religion,
nationality, political opinion, or membership in a particular social group forces
individuals to flee their homes. Ongoing conflicts, such as ethnic or sectarian
violence, further exacerbate the refugee crisis by preventing voluntary repatriation.
The protection of human rights is thus integral to both preventing displacement and
resolving refugee situations.

Restrictive Asylum Policies and Non-Refoulement Violations: -Many countries
have implemented restrictive asylum policies in response to increasing numbers of
asylum seekers. These measures include detention of asylum seekers, expedited
removal processes, and border pushbacks. Such practices often violate the principle of
non-refoulement, putting refugees at risk of being returned to dangerous situations.
Reports of asylum seekers facing violence, discrimination, and denial of entry
highlight the urgent need for countries to adhere to international standards and
provide safe access to asylum.

Statelessness and Lack of Legal Status: -Stateless persons, who are not considered
nationals by any country, face severe challenges, including lack of access to basic
rights and services. The 1954 Convention relating to the Status of Stateless Persons
and the 1961 Convention on the Reduction of Statelessness aim to address these
issues by providing standards for the treatment of stateless individuals and reducing
the occurrence of statelessness through measures such as granting nationality to

children born on a state’s territory.

42

Law (2024) StudySmarter UK. Available at:
https://www.studysmarter.co.uk/explanations/law/international-and-humanitarian-law/international-prot
ection-mechanisms/ (Accessed: 14 June 2024).
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"1 Need for Comprehensive Solutions: -The complexity and scale of contemporary
refugee crises demand comprehensive and multifaceted solutions. This includes
addressing the root causes of displacement, such as conflicts, human rights abuses,
and environmental degradation, and enhancing cooperation among countries and
international organizations to provide timely and effective assistance.

"1 Enhancing International Cooperation: -Increased cooperation and coordination
among relief agencies, governments, and international organizations are essential to
effectively respond to refugee crises. Sharing resources, information, and best
practices can improve the capacity to protect and assist displaced individuals.

71 Strengthening Legal Frameworks: -While existing international instruments
provide a robust foundation for refugee protection, some gaps need to be addressed.
Strengthening legal frameworks to include broader definitions of refugees, extending
protections to IDPs, and ensuring accountability for violations of refugee rights are
critical steps towards more comprehensive protection.

"I Promoting Voluntary Repatriation and Local Integration: -Durable solutions for
refugees include voluntary repatriation to their home countries, local integration in the
host country, and resettlement in a third country. Promoting these solutions requires
addressing the conditions in countries of origin, such as ensuring safety, stability, and
respect for human rights, as well as providing support for host communities to

integrate refugees successfully.

“The international legal frameworks for the protection of migrants, refugees, and asylum
seekers, established through various treaties and conventions, form a critical foundation for
safeguarding the rights and dignity of displaced individuals. However, the global refugee
situation remains a complex and evolving challenge that necessitates continuous efforts and
cooperation at the international level. Addressing the root causes of displacement, enhancing
legal protections, and promoting comprehensive solutions are essential to effectively respond
to the needs of refugees and ensure their rights are upheld. Through collective action and
adherence to international standards, the global community can work towards a more humane

and just system for protecting those forced to flee their homes.

“ Law (2024) StudySmarter UK. Available at:
https://www.studysmarter.co.uk/explanations/law/international-and-humanitarian-law/international-protection-m
echanisms/ (Accessed: 14 June 2024).
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9. 4—“Challenges and Shortcomings in the Current International Legal Framework

One of the UN's greatest achievements is the creation of an organization known as
International Law, which is essential to promoting social and economic progress as well as
world peace and security. Conventions and agreements are known as treaties, and norms all
honour international law. The foundation of the laws governing international relations is
outlined in the majority of the treaties that the UN has imposed. Even though the UN's
current mission is rarely given much thought, it has a daily impact on people's lives
everywhere. Thus, even while international law is not directly involved in a person's life, it is

crucial to understand that it does.

In today's globalized world, international law—the framework that governs relations between
nations—faces many difficult issues. These difficulties result from how international relations
are changing, with transnational players, multinational companies, and non-state entities
increasingly intersecting the old state-centric paradigms. The situation is made more difficult
by problems including upholding human rights in the face of conflicting legal systems and
cultural norms, resolving transboundary conflicts, and enforcing compliance. Furthermore, to
preserve international justice and order, strong procedures and constant adaptation are
required in the face of emerging global dangers like cyberwarfare, climate change, and

international terrorism. The main challenges in upholding international law are: -

'] Concerns about Sovereignty: Governments often impose an elevated importance on
their sovereignty and may be hesitant to give up control to foreign organizations. As a
result, nations may oppose outside interference in their internal affairs, which might
hinder the application of international law.

"I Weak International Institutions: The lack of a robust framework for international
enforcement is a significant disadvantage. Global institutions like the UN may lack
the resources or authority needed to adequately enforce compliance with international
law.

'l Contemporary Risks: Cyberwarfare, environmental deterioration, and global health
catastrophes like COVID-19 present challenges for conventional legal systems since

these rapidly evolving issues may not have been completely anticipated or addressed.

4 Current Challenges For International Refugee Law, With A Focus On Eu Policies And Eu Co-Operation
With The UNHCR (2013) Directorate-General For External Policies Of The European Parliament.
Available at:
https://www.europarl.europa.eu/RegData/etudes/note/join/2013/433711/EXPO-DROI NT(2013)43371
1_EN.pdf (Accessed: 14 June 2024).
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"1 Power dynamics: More powerful nations, particularly the P5, may be able to
influence international legal repercussions or avoid them altogether, which could
result in a conflicting interpretation of the law. This could weaken international law's
credibility and effectiveness.

"1 Security Council Dynamics: The United Nations Security Council, the main
international body tasked with maintaining peace and security, faces challenges due to
the veto power held by its permanent members. Political factors typically arise from
this and have an impact on enforcement activities.

1 Lack of Universal Ratification: Since not all nations have the power to ratify or
accede to international treaties, some nations may not be bound by particular
agreements. The outcome is a fragmented legal environment. For example, several
countries have not signed important agreements such as the Kyoto Protocol, the
Convention on the Prevention and Punishment of the Crime of Genocide, or the

Treaty on the Non-Proliferation of Nuclear Weapons.

“While there are benefits to the increased interdependence of the principles about asylum and
refugees with other legal frameworks that form the fundamental international legal
framework that should guide counterterrorism responses—not the least of which is that it
serves to advance the goals of each of the identified legal regimes—there are drawbacks as

well.

One important problem is that international refugee legislation was not intended to be used as
a weapon against terrorists when it was first enacted. It may therefore have a negative effect
on the protection of refugees and asylum seekers, providing them with less protection rather
than the same or greater protection, if it is recognized as a crucial legal regime within the
global framework for counterterrorism. Following the escalation of counterterrorism

measures after the 9/11 Attacks, UNHCR laid down these sentiments-

1 Legally incorrect and yet unsubstantiated by evidence, the association between
asylum and a safe haven for terrorists also contributes to the public's demonization of
refugees and encourages the targeting of individuals of specific racial or religious

backgrounds for harassment and discrimination.

4 Current Challenges For International Refugee Law, With A Focus On Eu Policies And Eu Co-Operation
With The UNHCR (2013) Directorate-General For External Policies Of The European Parliament. Available at:
https://www.europarl.europa.eu/RegData/etudes/note/join/2013/433711/EXPO-DROI NT(2013)433711 EN.pdf
(Accessed: 14 June 2024).
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"1 Social tensions have increased as a result of attacks and harassment of immigrant and
refugee groups committed on September 11th, partly due to their perceived religion or
ethnicity. Asylum seekers and refugees should not be condemned by their relationship
with a small number of individuals, even when some of them have been or will be
connected to heinous crimes. (United Nations, High Commissioner for Refugees,

2015).

*Another problem is that, rather than evaluating each case individually, some States have
applied an exclusion clause to "terrorists" on a collective basis by depending on lists of
terrorists and terrorist groups that the UN and EU have outlawed. Such methods can be
challenging, even in a court of law, and are not necessarily supported by fundamental
standards of due process, according to the rule of law. Another underlying concern is that this
method transfers the problem from one State to another without addressing the fundamental

causces.

Nevertheless, it is possible to argue that some of these risks and difficulties are at least
somewhat outweighed by the advantages of incorporating international refugee law into the
global legal system. One could argue that combining many legal disciplines is the best way to
balance national security concerns with the right to be shielded from refoulement. The proper
application of extradition, criminal, and human rights laws in conjunction with refugee law
might be crucial in guaranteeing that those engaged in terrorist operations are not granted
refugee status. The upholding of the rule of law, on the other hand, remains at the forefront
of counterterrorism responses when it comes to safeguarding national security interests
through the prosecution of individuals by due process, the protection of the most vulnerable,

and other appropriate measures to protect fundamental human rights.

Access to protection for individuals who are entitled to it is, by far, the biggest issue facing
asylum systems nowadays. The issue stems from richer and poorer States' differing, if not
opposing, views of what it means to be an internationally responsible citizen. Countries in the
North generally free themselves of responsibility for refugees who fail to show up "without
delay" at their borders and register with the appropriate authorities. This includes parties to
the Refugee Convention and other documents protecting human rights. One has extremely

narrow ideas about what it is to be responsible. Consequently, there have been many more
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methods developed in recent decades for evading or rejecting accountability. Developed
nations have put forth a web of extraterritorial regulations designed to regulate migration
flows at every stage, from the time an individual tries to leave their place of origin until they
reach the external borders of the country in question. Non-entrée measures range from merely
operating in international waters beyond national borders to signing agreements with other
nations that assign those countries the duty of providing care and protection for asylum
seekers. Certain states outside the EU, like Australia, Canada, and the USA, have removed

parts of their sovereign territory to avoid being held accountable for asylum claims.

“"The 1951 Convention's flexibility and the UNHCR's growing responsibilities and operations
indicate that the international mechanism for refugee protection has done a good job of
meeting the increasing demands made of it. However, the story is not fully conveyed by these
changes. The number of refugees who are at risk and/or do not have options for the future,
the pattern of refugee movements, and the willingness of states to accept asylum seekers,
acknowledge and grant rights to refugees within their communities, and share responsibility
for refugee protection with neighbouring or more distant states that bear an excessive burden

are all important indicators of the effectiveness of the international protection regime.

Based on these indications, the image is far from ideal. From a few million in the 1970s to
over 10 million by the mid-1980s, the number of refugees worldwide increased drastically to
over 18 million during the following ten years. According to recent data, the UNHCR was
concerned about 20.6 million refugees and other people in 2003—roughly one in every 300
people on the planet. The increasing number of people in the world who require international
protection is a result of the serious violations of human rights that have been associated with
the conflicts and intergroup violence that have characterized the previous 25 years. They also
demonstrate how powerless and occasionally unwilling the international community is to step

in and stop the violations.

"1 Developed Nations: Developed countries contend that their historical empathy for
migrants and their belief in the 1951 Convention and 1967 Protocol have been tested
by the surge in asylum requests. The 1980s saw an enormous spike in asylum
requests, which peaked at 860,000 in 1992—more than six times the amount filed in

1982. Public officials and the media, despite the decline, depict a surplus of people
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restricting national systems and hampering societal structures. International
protection, commercial goals, and social motivations are some of the factors causing
unlawful infiltration. But when appropriate protocols aren't followed, delays and
backlogs happen, which fuels hostility and intolerance. The number of asylum claims
in affluent countries has increased as a result of communication and transportation
advancements, although the geographical distribution of migrants has not altered
substantially. Developing countries host over 65% of the refugees worldwide.

1 #peveloping Countries: Industrialized nations are concerned about the annual

number of refugees fleeing their home countries, and developing nation hosts are
frustrated with the lack of efficient burden sharing. They argue that developing
nations, whose fragile economies, ecosystems, and social and political stability are at
risk, should bear the brunt of the responsibility for refugees. Many refugee flows in
developing countries have also raised concerns about national security when the
turmoil crosses international borders. Developing nations question why they should
bear the brunt of the responsibility for refugees based solely on proximity. They argue
that humanitarian aid is often biased and in proportion to the intensity of the need,
rather than the needs of refugees and host countries. They also argue that long-term
solutions provided by donor nations are inequitably allocated and that humanitarian
help is often given out disproportionately. This has led to hardened attitudes towards
refugees and increased hostility.

"] Refugees and Asylum Seekers: In addition to high rates of violence and

intimidation, domestic abuse, sexual assault, rape, and deportation from asylum
nations, refugees also experience social problems as a result of extended detention.
Racial, religious, and national or ethnic origin discrimination is also common and can
result in the denial of civil rights and exclusion from asylum processes. Two-thirds of
the 5 million refugees in Africa who have been in exile for more than five years are
stuck in camps or organized settlements along unstable borders, leaving many more in
a state of uncertainty without a permanent solution. The international regime for
refugee protection is seriously challenged by these prolonged refugee situations.
Approximately 3.5 million people, primarily Afghan refugees from nearby nations,

received assistance from UNHCR in 2003 to return home. Repatriation efforts face
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significant obstacles, though, as demonstrated by Angola, a country with high rates of
sickness, mortality, and malnourishment. Almost 3 million refugees and internally
displaced people have returned home, but they still have to deal with issues like bad
roads, inadequate infrastructure, and landmines that endanger their ability to eat. The
process of bringing back refugees necessitates a wide range of connected actions that
link initial reintegration with immediate material support to longer-term sustainable
development initiatives. This necessitates a consistent and cooperative effort from
multiple parties, which is difficult in complex contexts with little money set aside for

global development.

9.1 Challenges in International Refugee Law

1. Definition and Scope: The definition of a refugee under the 1951 UN Refugee
Convention is limited to those who have fled their own country due to a well-founded fear of
persecution and cannot return due to a risk of persecution. This definition does not fully

capture the complexities of modern refugee crises.

2. Non-Refoulement: The principle of non-refoulement, which prohibits the return of
refugees to countries where they face persecution, is not always respected. States may engage
in extraterritorial mechanisms for border and migration control, denying jurisdiction and

obstructing access to international protection.

3. Regional Disparities: The application and interpretation of international refugee law vary
across regions. For instance, the Common European Asylum System and Dublin Regulation

in the EU have specific rules and procedures that differ from those in other parts of the world.

4. Climate-Induced Migration: The international community has struggled to address the
specific challenges posed by climate-induced migration. International refugee law is not
well-equipped to handle this issue, and there is a need for a comprehensive response that

integrates international protection obligations.

5. States without Asylum Laws: Countries without asylum laws create significant

challenges for international protection. In these cases, individuals seeking asylum are often at
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the mercy of officials and lack legal certainty, which can lead to refoulement and human

rights violations.

9.2 ¥Shortcomings in International Human Rights Law

1.  Protection of Migrants: Migrants, who are not necessarily fleeing persecution, are
entitled to have all their human rights protected and respected. However, they often
face discrimination, exploitation, and forced labor, which is not adequately addressed
by international law.

2. Asylum Procedures: The procedures for granting asylum are often complex and may
result in delays or denials. The gap between UNHCR guidelines and EU standards can
lead to inconsistencies and human rights violations.

3. Internal and External Asylum Policies: The internal and external asylum policies of
states often lack consistency, leading to issues such as the prevention of abuse and

irregular movements of refugees, which can result in human rights violations.

The current international legal framework for protecting the rights of migrants, asylum
seekers, and refugees faces significant challenges and shortcomings. Addressing these issues
will require a comprehensive and harmonious approach that integrates international

protection obligations and ensures the protection of all individuals, regardless of their status.

10. Reforms Or Improvements To The International Legal Framework

International legal reforms are essential for tackling global issues like trade, business, human
rights, and environmental sustainability. Conventional legal frameworks find it difficult to
adapt to advances in technology, international trade, and sociopolitical shifts. Legal changes
aim to reduce legal uncertainty and facilitate smoother international trade by aligning laws
across jurisdictions. They are also important for addressing new global concerns that require
creative solutions and new international treaties, such as cybercrime, climate change, and
human trafficking. Legal reforms are largely driven by international bodies such as the

International Criminal Court, the World Trade Organization, and the United Nations.

Significant progress has been made in the last few decades in both national and international

legal frameworks about refugees. By addressing the changing difficulties and complexities
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that refugees encounter globally, these advancements seek to guarantee the safeguarding and

upholding of their rights. Among the main areas of improvement are:

"I Clarification and Extension of the Definition of Refugee in the International
Legal Framework: International refugee protection is still based on the 1951
Refugee Convention and its 1967 Protocol. The definition of a refugee has recently
been interpreted more broadly to include modern causes of displacement like sexual
orientation, gender-based persecution, and environmental issues. This expanded
definition makes it possible for more people who require protection to be identified as
refugees.

'] Improved Global Collaboration and Shared Accountability: The significance of a
coordinated international strategy for refugee protection is becoming more evident.
Initiatives such as the Global Compact on Refugees, which was approved by the UN
General Assembly in 2018, highlight the importance of global solidarity, fair
burden-sharing, and comprehensive solutions that encompass local integration,
relocation, and assistance for host communities.

"1 The Reinforcement of Legal Frameworks and Procedures: The United Nations
High Commissioner for Refugees (UNHCR) and other international authorities and
organizations have played a key role in formulating new rules, regulations, and
frameworks to enhance the protection of refugees. These comprise policies about

imprisonment, poverty, and safeguarding weaker groups like women and children.

10.1 2 National Law Structures

1 The Enactment and Enforcement of Refugee Laws: To comply with international
norms, a large number of nations have modified or passed their own national refugee
legislation. These laws usually offer protection against refoulement (forced return to a
place where they may face persecution), methods for the recognition of refugee status,
and rights to work, education, and healthcare.

'] Policies for Social Inclusion and Integration: Integration of refugees into host
society is becoming more and more important in national frameworks. Refugees can

reconstruct their lives and make a positive contribution to their new communities with

5! Current Challenges For International Refugee Law, With A Focus On Eu Policies And Eu Co-Operation
With The UNHCR (2013) Directorate-General For External Policies Of The European Parliament. Available at:
https://www.europarl.europa.eu/RegData/etudes/note/join/2013/433711/EXPO-DROI NT(2013)433711 EN.pdf
(Accessed: 14 June 2024).

78



ISSN: 2583-0384 LEGAL LOCK JOURNAL VOL. 4 ISSUE 2

the support of policies and programs that facilitate access to social services,
education, work, and language training.

'] Legal Assistance and Justice Access: Improved legal aid services and access to
justice have been advocated to guarantee that refugees may successfully exercise their
rights. Guaranteeing equitable treatment and navigating complex legal procedures are
achieved through the provision of counseling, support services, and legal

representation.

10.2 Regional Advancements

'] Agreements and Frameworks at the Regional Level: To handle refugee concerns
unique to their factors, multiple jurisdictions have created their frameworks and
agreements. The European Union's Common European Asylum System, for instance,
seeks to unify asylum practices and standards among its member states, whereas the
African Union's Kampala Convention concentrates on internally displaced
individuals.

1 Infrastructure Development and Regional Collaboration: The willingness of
regional agencies and groups to work together to improve their ability to support and
safeguard refugees is strengthening. The overall success of refugee protection
procedures can be increased through collaborative efforts, training initiatives, and the

exchange of best practices.

11. 2Emerging Challenges

11.1 Climate Refugees

The multifaceted issue of climate refugees has been receiving more attention as a result of the
acceleration of climate change and its effects on human habitation. Nina Schrepfer and
Professor Walter Kilin, the former UN representative on the human rights of internally
displaced people, have written extensively on the topic, concentrating on the
Intergovernmental Panel on Climate Change's four major findings that are pertinent to
population movement and the definition of climate change as adopted by the UN Framework

Convention on Climate Change of 1992.
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People may relocate due to phenomena distinctive to a given environment, such as
hurricanes, rather than because of climate change. There are two ways to look at the
relationship between mobility and climate change: the gradual impacts of climate change and
sudden calamities like hurricanes. One needs to speculate about whether those who leave the
destruction caused by temporary events should be forced to return once the threat has gone.
In such cases, Kilin and Schrepfer distinguish between three types of barriers to forced
return: those arising from human rights legislation, those arising from factual circumstances
in which there is no way to send individuals back to the country, and humanitarian barriers
arising from the possibility of returning individuals without violating their human rights. The
individual should be categorized as having been forcibly relocated and in need of protection

and help from another state as long as any of these circumstances are true.

The dilemma of migration carried on by climate change must be viewed from the perspective
of current international laws. One of the least equipped legal frameworks for understanding
and supporting individuals who are fleeing countries due to climate change is international
refugee law. The individuals who were first internally displaced and subsequently fled across
international borders due to persecution, torture, inhumane or degrading treatment, or
punishment, are the ones who most closely match the definition of refugees. The relationship
between the right to international protection and flight, however, is not caused by a shift in
the external environment; rather, it is a consequence of state or non-state actors' attempts to

bar individuals who are fleeing within their own country from leaving the country.

11.2 3Countries without Asylum Laws

Individuals who seek international protection cannot be reassured of their right to asylum in
nations without asylum legislation. Since they don't have the legal authority to claim the
state, they are unable to consider it safe. Sending people to a country based on the likelihood
of receiving protection is the goal of the Refugee Convention, and this goes against that goal.
The validity of rights and the certainty of the law are fundamental issues. Individuals are not
legally entitled to international protection in the absence of a legal provision protecting their
rights. Although there are documented cases of illegal refoulement by public or private
entities, this issue is distinct from that of asylum laws, which face significant challenges in

their application.
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The UNHCR's efforts in assisting nations to ratify the Refugee Convention and set up legally
compliant refugee protection systems require cooperation from the EU. However, if
participating nations believe or know that the EU's involvement is essentially self-serving and
intended to drive asylum seekers into their states—which are now deemed to be "safe" third
countries—then these efforts might be in vain. Fearing pressure to stop asylum seekers from
traveling toward Europe, several third-world states are hesitant to accept EU financial support

and develop efficient asylum and protection systems.

International protection within developed states will be the only feasible choice for
individuals seeking refuge due to climate change and those seeking asylum who enter these
states through nations without asylum legislation. When it comes to reintegrating or
accepting displaced people under resettlement arrangements with other nations, the members
should resist the urge to sidestep their responsibility to provide international protection.
Member States' international human rights commitments will be violated if they send
individuals in need of international protection to third nations lacking asylum laws within the

framework of readmission agreements.

It will also be challenging to persuade the international community that other nations should
take responsibility for individuals who have previously invoked the States’ protection duties,
given that the most prosperous and secure regions of the world only house a small percentage
of the world's displaced people. Third states that are prepared to accept displaced people into
their resettlement programs might concentrate on helping the most vulnerable people and

those who live closest to the location of the issues that prompted the flight.

12. ¥Way Forward

"I Reforms and Improvements to the International Legal Framework: It is vital to
improve the legislative framework by enhancing international cooperation to regulate
migration flows and safeguard migrants' rights to fill up the gaps in the regulation of
migration for family and economic reasons. To share resources, knowledge, and best
practices, strong partnerships must be established between nations. To effectively
handle all aspects of migration, including those brought on by climate change, more
inclusive and comprehensive frameworks must be developed. These frameworks must

take into account the various requirements of migrants, offer pathways for lawful

% Current Challenges For International Refugee Law, With A Focus On Eu Policies And Eu Co-Operation
With The UNHCR (2013) Directorate-General For External Policies Of The European Parliament. Available at:
https://www.europarl.europa.eu/RegData/etudes/note/join/2013/433711/EXPO-DROI NT(2013)433711 EN.pdf
(Accessed: 14 June 2024).

81



ISSN: 2583-0384 LEGAL LOCK JOURNAL VOL. 4 ISSUE 2

migration, guarantee access to necessary services, and guard against abuse and
exploitation. Effective policy and international cooperation can help manage the
migration system better while protecting the rights and welfare of all migrants and
advancing social and economic stability in host countries.

"1 Emerging Challenges like Climate Migration: Establishing international legal
frameworks and policies that prioritize international cooperation is essential in
response to the increasing migration that climate change has prompted. In addition to
protecting the rights of those impacted, this collaboration will make it easier to
manage migration brought on by climate change. The particular demands and
difficulties presented by migration brought on by climate change require careful
consideration in the creation of both international agreements and national laws. This
will ensure that those displaced by environmental changes have access to extensive
support networks and well-defined rules. The international community can more
effectively manage the challenges of climate migration and protect the rights and
welfare of everyone impacted by these ecological disruptions by promoting
international cooperation and implementing targeted policies into place.

] Protection of Asylum Seekers, Migrants, and Refugees: While addressing the
difficulties of migration, the protection of rights is fundamental. Asylum seekers,
migrants, and refugees should be protected by international law and state laws, which
should uphold their rights to security, liberty, and life. In addition to offering safety to
those who have been trafficked or smuggled, strengthening legal pathways for
migration is crucial. It's also critical to advance social inclusion and integration via
social services, work, and education. Integration processes are strengthened even
further when businesses are encouraged to actively recruit migrants and refugees into
their workforces. Societies may empower and support immigrants and refugees more
effectively in creating inclusive communities and fostering social cohesion, by
placing a higher priority on the protection of their rights and simplifying integration.

'] Institutional Arrangements: An effective handling of migration concerns requires
international cooperation. To simplify responses and guarantee uniformity across
borders, a single international agency may be established to coordinate operations and

defend migrant rights. Managing the flow of migrants and filling in the gaps in
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international law and norms also depend on improved international collaboration.
Increasing the strength of legal frameworks and policies is essential, both at the
national and regional levels. Protecting the rights of migrants and combating new
issues like migration brought on by climate change require these systems to be
successful. Society may more effectively address the complexity of migration while
preserving the rights and dignity of migrants by fostering collaboration both
domestically and globally.

] **Capacity Building and Technical Assistance: Building capacity is important for
giving nations the authority to control migration and protect migrant rights. Providing
nations with technological assistance improves their abilities and gives them the tools
they need to successfully manage migration concerns. To satisfy the various
requirements of migrants and refugees, protect their rights, and aid in their integration
into society, it is critical to support the creation of specialized legal frameworks and
policies. Furthermore, it is crucial to fund legal professionals, government employees,
and other stakeholders with training and educational initiatives. These programs
guarantee that they have the knowledge and abilities required to deal with
migration-related challenges tactfully and efficiently. Positioning capacity building as
a top priority helps nations safeguard migrant rights, better manage migratory flows,
and promote inclusive societies that value the contributions of refugees and migrants.

'] Monitoring and Evaluation: To guarantee that policies involving migration are
implemented efficiently at the national and international levels, monitoring measures
must be devised. These systems monitor the degree to which nations enforce
international law and standards, hold each other accountable, and encourage
conformity. It's also crucial to regularly assess how effective these policies are. By
identifying areas for development and providing information for upcoming policy
decisions, these evaluations assist make sure that migration management methods are
flexible and sensitive to changing demands and obstacles. Stakeholders can improve
migration policy and better defend migrant rights in a world that is changing quickly

by giving monitoring and assessment top priority.
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1 Expanding Legal Protections: There's a growing recognition of the need for
comprehensive legal frameworks to protect the rights of migrants, asylum seekers,
and refugees. Future developments may include the adoption of new international
treaties or conventions specifically addressing the rights of these vulnerable groups.
Efforts may focus on filling gaps in existing legal instruments to ensure more robust
protection.

'] Humanitarian Crisis Response: With ongoing conflicts, environmental disasters,
and other humanitarian crises driving forced displacement, international law will
continue to play a crucial role in facilitating humanitarian responses. This might
involve the development of mechanisms to streamline the provision of aid and
protection for those displaced across borders.

"] Addressing Root Causes: Future international legal efforts may increasingly
prioritize addressing the root causes of migration and forced displacement. This could
involve initiatives aimed at conflict prevention, promoting sustainable development,
addressing climate change-induced migration, and combating human rights abuses in
countries of origin.

"1 Regional Approaches: Regional bodies and agreements are likely to play an
increasingly important role in protecting the rights of migrants, asylum seekers, and
refugees. Regional frameworks may offer more tailored responses to the specific
challenges faced in different regions, complementing global efforts.

"1 Technological Advances: Advances in technology, such as biometric identification
systems and digital documentation, may impact how international law addresses the
rights of migrants and refugees. While these technologies could enhance efficiency
and accountability in migration management, there are also concerns about privacy,
data security, and potential misuse.

] Access to Justice and Remedies: Ensuring access to justice and effective remedies
for violations of migrants' rights will remain a critical challenge. Future legal

developments may focus on strengthening mechanisms for holding states and
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non-state actors accountable for human rights abuses against migrants, asylum
seekers, and refugees.

'] Migration Governance: There is a growing recognition of the need for more
effective and equitable migration governance at the international level. This includes
efforts to promote regular and safe migration pathways, combatting trafficking and
smuggling, and ensuring the humane treatment of migrants at all stages of the
migration process.

"1 Challenges to Multilateralism: The effectiveness of international law in protecting
migrants' rights may be challenged by rising nationalism, xenophobia, and
anti-immigrant sentiments in some countries. This could lead to tensions between
national sovereignty and international legal obligations, undermining efforts to
strengthen the protection of migrants, asylum seekers, and refugees.

"1 Future Prospects: Looking ahead, the future of international law in protecting
migrants' rights faces both opportunities and challenges. Efforts to strengthen legal
frameworks through the adoption of new treaties or protocols tailored to
contemporary migration trends, such as climate-induced displacement, hold promise
for enhancing protection. Regional initiatives, such as the Global Compact for Safe,
Orderly, and Regular Migration and the Global Compact on Refugees, offer platforms

for international cooperation and burden-sharing.\

However, the resurgence of nationalism and populist movements in various parts of the world
poses a threat to the principles of international solidarity and shared responsibility. Rising
anti-immigrant sentiments and restrictive migration policies undermine efforts to advance
migrants' rights and may exacerbate vulnerabilities. Mitigating these challenges requires
sustained advocacy, dialogue, and collaboration among states, international organizations,

civil society, and other stakeholders.

In navigating these future trends and challenges, it will be essential for states, international
organizations, civil society actors, and other stakeholders to collaborate effectively and
uphold the principles of human rights, solidarity, and shared responsibility. Adapting
international legal frameworks to address evolving migration dynamics and ensure the
protection of migrants' rights will be crucial in promoting a more just and humane global
migration regime. By addressing these future directions, the international community can

work towards a more comprehensive and effective legal framework for managing migration,
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protecting the rights of migrants, and addressing emerging challenges like climate-induced

migration.
13. ®Conclusion

In an era marked by unprecedented levels of human mobility, the protection of migrants,
asylum seekers, and refugees has become a pressing global concern. International law plays a
pivotal role in upholding the rights and dignity of these vulnerable populations, providing a
framework for states to fulfill their obligations and ensuring accountability for violations.
This essay delves into the multifaceted role of international law in protecting migrants' rights,

examining key legal instruments, challenges, and prospects.

The complex issues about migrants, asylum seekers, and refugees are substantial, and diverse,
and impact millions of people worldwide. According to international law, these groups are
defined differently: migrants are people who relocate primarily for reasons other than those
covered by the refugee definition, like economic opportunities; asylum seekers are people
who want protection abroad from persecution in their home countries, and refugees are
people who are officially recognized by international law as needing protection because they

have experienced serious harm or persecution.

The 1951 Refugee Convention and the 1967 Protocol, in particular, have historically
constituted important turning points in the development of international law relating to these
groups. By defining concepts like non-refoulement and outlining the rights and obligations of
both refugees and the states that host them, these international agreements set the foundation

for the legal protections granted to refugees.

Today, the rights of migrants, asylum seekers, and refugees are protected by several
fundamental principles and laws included in the international legal framework. Key
responsibilities in establishing international efforts and offering support and advocacy for
these groups are performed by organizations such as the International Organization for

Migration *(IOM) and the United Nations High Commissioner for Refugees (UNHCR).
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There are still a lot of limitations and gaps despite these solid frameworks. Many vulnerable
people are left unprotected by the inadequate enforcement mechanisms of international law,
which also have flaws with compliance. Inconsistent enforcement across jurisdictions is a
problem for the current system, which results in unequal protection and support. International
law plays a vital role in protecting the rights of migrants, asylum seekers, and refugees.
Understanding the definitions and legal frameworks is crucial in ensuring that these

individuals receive the necessary protection and respect for their human rights.

Worldwide case studies illustrate both achievements and shortcomings in the implementation
of international law. These illustrations highlight the value of legal provisions and
demonstrate ways in which the system may be improved. For example, even while
international law has proven helpful in many situations, like the Syrian refugee crisis, there

are other times when the safeguards have fallen short, like the Rohingya issue.

Enhancing international law also relies extensively on regional agreements and institutions.
Regional frameworks can supplement global efforts and address specific regional difficulties
by offering additional layers of protection and cooperation, as exemplified by the Common

European Asylum System of the European Union.

International law on migration intersects with broader human rights frameworks from a
human rights perspective. The rights and dignity of migrants, asylum seekers, and refugees
are fundamentally protected by fundamental principles including non-refoulement, the right
to family unity, and access to necessary services like healthcare and education. Prospective
legal framework modifications and reforms must be considered by the international
community to meet emerging problems. A rising difficulty that the current treaties fail to
adequately address is migration brought on by climate change. Policies and legal tools must

be developed to address these unprecedented types of displacement.

In conclusion, even though the rights of migrants, asylum seekers, and refugees have been
significantly protected by international law, these frameworks undoubtedly must still evolve
and expand. The rights and dignity of these marginalized groups must be preserved globally,
and this can be achieved by bolstering enforcement mechanisms, eliminating protection gaps,

and responding to emerging threats like climate change. International law serves as a

https://www.iom.int/news/iom-unhcr-provide-emergency-aid-asylum-seekers-and-migrants-belarus-pol
and-border-call-ensure-wellbeing-people-and-prevent-loss-life (Accessed: 14 June 2024).
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cornerstone for protecting the rights of migrants, asylum seekers, and refugees, providing a
normative framework and legal recourse for addressing violations. While significant progress
has been made in developing comprehensive legal instruments, persistent challenges demand
continued efforts to ensure effective implementation and enforcement. By upholding the
principles of human rights, solidarity, and shared responsibility, the international community
can strive towards a more just and humane approach to migration governance, where the

rights and dignity of all individuals are respected and upheld.
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