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A STUDY ON THE LOOPHOLES OF THE INDIAN CONTRACT ACT
AND THE CONTRACT LAW OF THE PEOPLE'S REPUBLIC OF CHINA

Vyom Sukhadia®

Abstract

Contracts are the cornerstone of commercial dealings and the engine that drives economic
activity in every culture.? Nonetheless, there are loopholes in contract law that may lead to
ambiguity and expose one to exploitation. The Indian Contract Act and the People's Republic
of China's Contract Law are both subject to flaws, which are examined in this study paper. The
analysis concludes that both laws have issues with ambiguity, limited coverage, a lack of
specific provisions, inadequate consumer protection, and insufficient enforcement measures.®
In order to resolve these problems and improve the legal environment for contractual

agreements in China and India, the study suggests revisions.

Introduction

Contract law is the legal framework that governs the creation, interpretation, and enforcement
of agreements between parties. It provides the basis for economic transactions and the
functioning of markets. However, contract law is not perfect and has loopholes that can create
uncertainties and opportunities for exploitation. This research paper examines the loopholes in
the Indian Contract Act and the Contract Law of the People’s Republic of China.

The narrow scope, lacks explicit requirements, offers little consumer protection, and has few
enforcement options. This study will first look at the loopholes in the Indian Contract Act
before moving on to the loopholes in the People's Republic of China's Contract Law. The
repercussions of these flaws for China's and India's legal systems governing contractual
interactions will subsequently be covered in the study. Lastly, the study will make reform
suggestions to solve these problems and improve the legal foundation for contracts in both

nations.

! The author is a student of law at NMIMS KPMSOL.

2 Singh, Avtar. Business Law. 8th edition. Pearson. 2021.

3 Jyoti Bharti and Anupriya Mehta, "Loopholes in the Indian Contract Act, 1872: An Analysis," International
Journal of Research in Economics and Social Sciences 6, no. 6 (2016): 205-213.
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Discussions

Indian Contract Act 1872 —
Vagueness of terms:

The entire law governing the legal principles and regulations pertaining to contracts in India is
known as the Indian Contract Act. The Act does contain several sections that are thought to be

ambiguous, and this can lead to misunderstandings and conflicts between parties to contracts.

The absence of precise definitions for several terminology used in the Act is one such area of
ambiguity. The Act, for instance, employs phrases like "reasonable time" and “reasonable
price” without defining what these expressions entail. When defining the rights and

obligations of the parties to a contract, this might cause uncertainty and confusion.

The Act's ambiguity can make it difficult to read contracts in particular situations. For instance,
the definition of "reasonable time" may change based on the type of contract, its subject, and
the expectations of the parties. A case-by-case study and interpretation may be necessary in
some circumstances to determine what "reasonable time" is, which could result in conflicts and

disputes.

Similar to how "reasonable price” might be interpreted differently, creating uncertainty and
misunderstanding. For instance, if the price in a contract for the sale of products is consistent
with market rates, it may be deemed reasonable. However, in a service agreement, determining
a "reasonable price" may be influenced by elements like the complexity of the service, the level

of skill and knowledge necessary, and the amount of time and effort expended.

The Indian Contract Act's ambiguous definitions of some terms might make it difficult to
enforce agreements in court. Courts may have to use prior case law and legal principles to

interpret the phrases and ascertain the parties' intentions if there are no clear definitions.

In summary, the vagueness of some terminology used in the Indian Contract Act, such as
"reasonable time™ or "reasonable price,” can lead to misunderstandings and disputes between
parties to a contract. To make sure that their rights and responsibilities are precisely outlined
and enforced, parties should make sure that these words are clarified in their contracts and

obtain legal counsel.
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Lack of specific provisions:

A thorough legal framework for the creation, fulfilment, and enforcement of contracts in India
is provided by the Indian Contract Act. The Act does have some restrictions and loopholes,
though, which might be problematic in specific circumstances, just like any other regulation.

The absence of particular provisions for some types of contracts is one such limitation.*

This is particularly clear in the context of electronic contracts, for example. The Act lacks
particular provisions for electronic contracts because it was passed in 1872, a long time before
the invention of electronic transactions. Due to this, it may be challenging to apply the Act to

electronic transactions, which are becoming more prevalent in today's digital society.®

For instance, the Act mandates that contracts be signed by all parties in order to be validly
enforced. Yet, obtaining a physical signature from each participant in the case of electronic
contracts could not be feasible or possible. Parallel to this, the Act mandates that contracts be
made in writing, despite the fact that electronic contracts can be created using a number of
digital tools like email or instant messaging that do not fall under the traditional definition of

"writing".

Determining the legality and enforceability of digital transactions may be complicated by the
absence of particular laws for electronic contracts. For instance, the Act mandates that both
parties engage into contracts voluntarily and freely. Nonetheless, it might be challenging to
determine whether parties to an electronic contract actually comprehended its terms and
whether they consented to it under duress or force.®

The Information Technology Act of 2000, which establishes a regulatory framework for
electronic transactions in India, is one of many changes and regulations the Indian government
has added to the Act over the years to address these issues. Nonetheless, more explanation and
direction are still required regarding how the Act should be applied to electronic contracts and
other kinds of contemporary transactions.

In conclusion, it might be difficult to interpret and enforce the Indian Contract Act when certain

types of contracts, such as electronic ones, lack specified requirements. While engaging in

4Ved Nanda, "Legal Aspects of Doing Business in India," Georgetown Journal of International Law 40, no. 4

(2009): 1175-1198.

5> Alok Kumar and Anurag Chauhan, "Electronic Contracts: A Review of Legal Issues in India," International

Journal of Business and Administration Research Review 2, no. 1 (2014): 39-44.

® R.K. Gupta, "Electronic Contracts in India: Issues and Challenges," Journal of Law and Conflict Resolution 3, no.

3 (2011): 43-50.
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these kinds of transactions, it is crucial for parties to get legal advice and be aware of any
potential Act restrictions.

Non-enforceability of agreements without consideration:

A contract entered into without consideration is null and void, according to Section 25 of the
Indian Contract Act of 1872. This indicates that for a contract to be enforceable, there needs to
be a value transaction between the parties. There are a few exceptions to this rule, though, such
when an agreement is established in writing and registered or when it includes a commitment

to pay back someone for previous work that they have already done.

Despite this clause, the Act contains a flaw that enables parties to avoid the necessity of
consideration by entering into contracts with minimal consideration. When one party wants to

enforce an agreement that is genuinely without consideration, this is frequently done.

Consider the scenario where A agrees to give B a present of Rs. 10,000 and B agrees to trim
A's lawn once a week for a year. As neither A nor B will receive anything in exchange for the
gift or the lawn-mowing service, there is no consideration for either party's promise in this

instance. This Agreement would be null and void under Section 25 of the Act.

The agreement would be enforceable, despite the minimal value, if A promised to give B a
promise instead—say, Rs. 10,000—in exchange for B's pledge to mow the lawn once a week
for a year. This is so that Section 25 of the Act's requirements are met by the nominal

consideration.

As long as the parties are cautious to put some minimal consideration in the contract, this Act's
loophole can be utilised to enforce agreements that are in fact made without consideration. Due
to the minimal payment perhaps being viewed as a sufficient exchange of value, it may be

challenging for courts to assess whether an agreement is genuinely without consideration.

As a result, the principle of the non-enforceability of agreements without consideration is
crucial in contract law since it guarantees that agreements are founded on a reasonable
exchange of value between the parties. Yet, it might be challenging to assess whether an
agreement is truly without consideration because of the loophole in the Indian Contract Act
that permits parties to utilize fictitious consideration to get around this requirement. It is crucial
for parties to be aware of this shortcoming and to make sure that the basis of their contracts is

an actual exchange of value.
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Unilateral mistake:

When one party to a contract misunderstands the terms or nature of the agreement, it is referred
to as a unilateral error. Due to the lack of a clear structure for handling such errors under the
Indian Contract Act, it might be challenging to decide whether the contract should be binding

or not.’

When there is an offer, acceptance, and consideration, a contract is created according to Indian
contract law. The establishment of the contract may be complicated if one side misunderstands
the terms or nature of the agreement. One party might, for instance, consent to a contract with
another party under the impression that the conditions are different from what they actually

are.

The party who made the error could then ask to have the contract voided or set aside. The
Indian Contract Act, however, does not offer a precise structure for handling such
circumstances. The Act is ambiguous as to whether unilateral error can cause a contract to be

voidable and, if so, under what conditions.

By utilizing the doctrine of mistake and the principles of mutual mistake, Indian courts have
attempted to find solutions to these problems.® According to these principles, a contract may
be cancelled if both parties were in error regarding a material fact or the contract's subject. Yet,
it becomes challenging to apply these theories when just one party is at fault, and judges must

rely on a case-by-case review.

As an illustration, let's say A offers to sell B a car for Rs. 50,000. A decides to take the offer
because she thinks the car's air conditioning system is functional. B learns that the air
conditioning system is broken after getting the automobile, though. A requests that the contract

be cancelled, claiming that they were misinformed about the car's nature.

The court may employ the mistaken belief doctrine in this situation and decide whether the
error was significant enough to call for rescinding the agreement. B must uphold their end of
the bargain if the error was not serious, and the court might decide that the agreement is

enforceable.

In conclusion, it might be challenging to determine whether a contract can be enforced because
the Indian Contract Act lacks a clear structure for handling unilateral errors. The concepts of

mutual mistake and the doctrine of mistake have been attempted to be applied by the courts to

" R. Sinha, Unilateral Mistake under Indian Contract Act, 1872, 10 Indian J. L. & Just. 45 (2019).

8S. Sharma & A. Kumar, Analysis of the Doctrine of Mistake in Indian Contract Law, 29 Int'l J. of Advanced Sci.

& Tech. 157 (2020).
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address such situations, but the Act's lack of specific guidance might cause ambiguity and

uncertainty in the application of these doctrines.
Unclear provisions regarding damages:

The Indian Contract Act does not include specific instructions on how to calculate the
appropriate amount of damages to be awarded in the event of a contract breach. This may lead

to ambiguity and doubt regarding the scope of the injured party's claim for damages.®

According to Section 73 of the Act, if an agreement is breached, the party who was damaged
is entitled to compensation from the party that broke the contract. The Act, however, doesn't

offer a clear structure for figuring just how much compensation needs to be given.

When deciding the amount of damages in a contract breach, Indian courts have referred to the
concept of "reasonable compensation.” In most cases, the amount of damages is determined by
the loss incurred by the aggrieved party as a result of the contract violation. While establishing
the amount of damages, the courts also take into account the nature of the contract, the severity
of the breach, and the actions of the parties.

Yet, because the Act doesn't provide clear criteria for calculating damages, different courts
may award different amounts of damages in circumstances that are identical to one another. It
can be challenging for parties to negotiate and enter into contracts with confidence since it can
be difficult to foresee the amount of damages that can be claimed in the event of a contract

violation.1°

In general, the Indian Contract Act has a flaw that has to be fixed in order to give parties
entering into contracts more clarity and certainty. This flaw is the absence of specific provisions
regarding damages.

Vagueness in what constitutes as a valid contract:

"An agreement enforceable by law" is defined to as a contract in Section 2(h) of the Indian
Contract Act. Agreement and legal responsibility are the two key components of this
formulation. An agreement is a consensus reached by two or more people that decide to enter
into a relationship that is legally binding. Legal responsibility is the term used to describe the

responsibility that the law places on the contract's parties to carry out their responsibilities.

Despite the fact that Clause 2(h) states that all agreements are contracts, it also makes clear

9S. Kumar, Concept of Damages Under Indian Contract Act, 1872: An Analytical Study, 115 Int'l J. of Pure &

Applied Mathematics 85 (2017).

10 H. Singh, Calculation of Damages for Breach of Contract: A Comparative Study of Indian and English Law,

2018 J. Bus. L. 173 (2018).
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that not all agreements are contracts. This means that a contract must be legally binding in
order to qualify as a contract. As a result, a contract must contain each of these components in

order to be considered legitimate.

More explanation of what forms a legal contract is provided in Section 10 of the Indian
Contract Act. It outlines the requirements for a valid contract, including the offer, acceptance,
consideration, capacity to contract, and free consent. These components make sure the contract

is enforceable at law and has legal force.

Section 2(h) has a flaw, nevertheless, because it merely includes the word "agreement"
without defining what constitutes a valid agreement. This means that a simple agreement

devoid of the necessary components of a binding contract will not be upheld by the law.*!

For instance, if two parties engage into a contract without giving one another any consideration,
the deal will not be enforceable since it is missing a necessary component of a valid contract.
The agreement will also not be enforceable if one of the parties is incapable of entering into a

contract.

Notwithstanding the fact that Section 2(h) of the Indian Contract Act defines a contract as an
agreement that is enforceable by law, it is still important to read Section 10 in order to fully
comprehend what a genuine contract is. A contract may fall through a crack and become

unenforceable if any necessary components are missing.

Doctrine of privity of contract:

A fundamental rule of contract law known as the doctrine of privity of contract states that only
the parties to a contract have the power to compel in accordance with its terms; a third party is
not permitted to do so. The Indian Contracts Act, 1872, which contains this notion, has been

under discussion and criticism in recent years.

The notion of privity is criticized for limiting the rights of third persons who are a contract's
intended beneficiaries. For instance, under present law, if A enters into a contract with B to
deliver goods or services to C, C cannot enforce the contract if A breaches its commitments.
This may be unfair and unjust, especially if the intended recipient relied on the contract and

was harmed as a result of the breach.

1 Parul Srivastava, Analysis of Sec 2(h) of Indian Contract Act, 1872, Lex Forti (Jan. 22, 2019),

https://lexforti.com/legal-news/analysis-of-sec-2h-of-indian-contract-act-1872/.
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The 13th Law Commission of India'? recommended that the doctrine of privity be eliminated
and that, in certain eligible situations, a statutory provision or separate law for third-party rights
be introduced, similar to the Contracts (Rights of Third Parties) Act, 1999 in the UK, in
response to these concerns. In certain situations, such as where the contract expressly provides
for this or when the third party relied on the contract and experienced injury as a result of the

breach, this would let third parties to enforce contracts signed for their benefit.

Even though there has been some progress in this area—such as the introduction of the Specific
Relief (Amendment) Act, 20181 —which permits the specific performance of contracts in the
interests of third parties in certain situations, more reform is still required to clarify and enlarge
third-party rights under contract law.** An improvement in Indian contract law would be a more

thorough strategy that addresses the issues brought up by the doctrine of privity's detractors.

Unfair terms of a contract:

The capacity of courts or legislators to prevent or address contractual provisions that are
considered unfair, irrational, or unconscionable is referred to as the concept of regulating unfair
terms of a contract. There are laws and rules that prevent parties from being treated unfairly in
contracts in many industrialized jurisdictions. These laws often address both procedural and

substantial injustice.

When one party has an inferior bargaining position or the contract was forged under duress or
coercion, this is referred to as procedural injustice. As a result, one party may receive unjust
terms that are to the detriment of the other. On the other hand, circumstances where the
contract's terms are so one-sided that they are seen as being irrational or unjust are referred to

as substantial injustice.

The courts have the authority to declare a contract void or voidable if it contains conditions
that are unfair, irrational, or unconscionable in order to address any potential problems. As a

result, the contract is deemed void and cannot be carried out.

In rare circumstances, the courts may even have the authority to bring up concerns about
injustice even when neither party has directly brought them up. In other words, the court may

review the contract, find any unfair conditions, and declare them void or voidable.

12 Report of the 13th Law  Commission of India, (2009), availableat
http://lawcommissionofindia.nic.in/reports/report213.pdf.

13 Specific Relief (Amendment) Act, 2018 (Act No. 18 of 2018), India.

14 Sujit Choudhry, Third-Party Rights under Indian Contract Law, Int'l J. of Law & Pol. (forthcoming
2023).
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For instance, a contract may be deemed unfair and unreasonable if it contains a clause allowing
one party to unilaterally alter the terms of the agreement without the other party's approval.

Depending on the facts, the court may rule that the entire contract is void or voidable.

Ultimately, the court's ability to declare a contract void or voidable serves as a crucial safeguard
to guarantee that both parties are treated equally under the terms of the agreement. It gives
people a way to deal with potential unfairness or injustice, and it enables the courts to step in
and defend the rights of the underdog.

There is no broad legislative provision in the Indian Contract Act of 1872 or the Selling of
Goods Act of 1930 that permits the courts to nullify unjust conditions in contracts. Hence, a

contract can only be ruled void or voidable if it is covered by one of these Acts' provisions.®

There are sections in the Indian Contract Act, 1872 that address particular circumstances in
which contracts may be deemed defective or voidable. For instance, a contract may be deemed
voidable if it was signed under pressure or coercion. A contract may be void if it is signed by
a person without the legal capacity to do so, such as a minor or someone who is mentally

incompetent.

Similar clauses are found in the Selling of Products Act, 1930, which address particular
circumstances in which contracts for the sale of commodities may be deemed defective or
voidable. The contract may be deemed voidable, for instance, if the items sold are of lower

quality or do not correspond to the seller's description.

Yet, there is no overarching legislative provision in these Acts that enables courts to nullify
unfair clauses in contracts. This means that unless a contract falls under one of the specific
provisions of these Acts, the court might not be able to declare it void or voidable, even if it

contains terms that are unfair, irrational, or unconscionable.

The Law Commission has advocated the adoption of separate legislation to offer parties
protection from unfair conditions in contracts in order to address this issue. As a result, even if
a contract does not fall under the terms of the Indian Contract Act of 1872 or the Selling of
Products Act of 1930, the courts would have the authority to declare unjust conditions of the

contract unlawful.

Overall, consumers and weaker parties may be subject to unfair treatment because India lacks

a general legislative framework to invalidate unreasonable provisions in contracts. Separate
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law that addresses this problem would offer much-needed protection and guarantee that

contracts are just and fair for all parties.

CONTRACT LAW OF THE PEOPLE'S REPUBLIC OF CHINA —
Ambiguity in language:

The entire legal framework governing contractual relations in China is known as The Contract
Law of The People's Republic of China, which was passed in 1999 and has subsequently
undergone multiple revisions. There are some clauses that have come under fire for being
unclear or subject to interpretation, even though the law has generally been effective in

defending the rights and interests of parties in commercial agreements.

Article 52 of the law, which addresses contract termination, is one place where such
uncertainty can be found. According to this clause, a contract may be terminated "by both
parties agreeing to terminate the contract” or "by one party exercising its right to terminate the
contract.” It does not, however, define what constitutes a lawful termination of the contract. In
order to gain advantage in talks, this may give parties the chance to take advantage of legal

weaknesses and employ strategies like threatening to cancel the contract.

The legal provision known as Article 144, which addresses the "validity of transactions
formed under fraud or force,” is another instance of uncertainty in the law. Although the article
specifies that a contract may be deemed void if it was reached as a consequence of fraud or
coercion, it makes no mention of what exactly counts as fraud or coercion, allowing the courts
free to interpret these terms however they see fit. This can make it difficult for parties to uphold

their legal obligations and can provide uneven results from case to case.

The Contract Law of the People's Republic of China has various elements that are ambiguous,
which might give parties the chance to take advantage of legal gaps and employ strategies that
jeopardise the trustworthiness of contracts. As a result, there have been requests for certain
laws to be further explained or for new legislation to be passed in order to address these

problems.
Limited coverage:

Although the law offers a complete framework for contractual relationships between legal
persons in China, it has a narrow scope and does not encompass agreements between people

or between people and other legal entities.
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The Chinese legal system that governs contractual interactions has gaps as a result of this
restriction. For instance, the CLPRC does not offer consumers who engage into contracts with
firms or people clear standards or protection. In particular, if they are unfamiliar with the legal
system or lack the finances to retain legal counsel, this may put consumers at a disadvantage

in contractual disputes or discussions.®

Similar to this, the CLPRC does not offer employees who sign contracts with their employers,
including employment contracts or non-compete agreements, clear rules or protection. In
particular, if they are in a poor bargaining position or lack the tools to contest discriminatory
contract conditions, this might make employees subject to exploitation or abuse by their

employers.

Also, parties engaging into contracts outside the CLPRC's purview may feel uncomfortable
and confused due to the CLPRC's limited covering. This might lead to inconsistent outcomes
in various situations and can make it challenging for parties to comprehend their legal rights

and obligations.

Thus, even though the CLPRC offers a significant legal foundation for commercial interactions
in China, its narrow scope may result in protection gaps for some people and leave parties to a
contract without clear rules or recourse. There have been suggestions for additional legislation
or reform in response to these problems in order to give all parties to contractual agreements

more protection and clarity.
Lack of specific provisions:

There aren't many explicit provisions in the Contract Law of The People's Republic of
China (CLPRC) for particular kinds of contracts or circumstances. This may lead to legal
ambiguities or gaps that make it challenging for parties to comprehend their rights and

obligations and may result in inconsistent results across different situations.

For instance, the CLPRC does not include specific clauses for some contract forms, such
franchise or technology transfer agreements. Because of this, it may be challenging for parties
to such contracts to grasp their legal responsibilities and may lead to uncertainty in any

subsequent disputes or negotiations.’

16 Pinghua Sun and Zhirong Tang, "The Limitations of Contract Law in China: Problems and Proposals," Asian

Journal of Comparative Law 4, no. 1 (2009): 103-131,
https://www.sciencedirect.com/science/article/abs/pii/S1751157709000294.

1 Yun Zhao, China's Contract Law: Issues and Challenges, 28 J. Intl Banking L. & Reg. 205 (2013),

https://www.sciencedirect.com/science/article/pii/S1364815216304815.
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Additionally, the CLPRC does not contain any particular provisions for scenarios like force
majeure occurrences or changes in conditions that render it impossible or impracticable to carry
out a contract. Due to this, contractual relationships may become ambiguous, and it may be

challenging for parties to comprehend their rights and obligations.

Additionally, the absence of specific provisions in the CLPRC may result in courts and other
legal authorities applying the law inconsistently, which may further increase the uncertainty

and unpredictability of contractual agreements.

There have been suggestions for the CLPRC to be updated and altered in order to give clearer
and more precise rules for various contracts and scenarios. All parties concerned would benefit
from improved clarity and protection as a result of this, which would contribute to the

development of a predictable and stable legal framework for contractual agreements in China.

Limited enforcement mechanisms:

The Contract Law of The People's Republic of China (CLPRC) offers a number of remedies
for contract breaches, including monetary compensation, specific performance, and contract
termination. Nevertheless, in reality, applying these remedies can be made more difficult by a
number of issues, including judicial corruption, a lack of judicial independence, and a lack of

funding.

In China's legal system, corruption is a serious problem that can hinder the use of contractual
remedies. The integrity of the legal system may be compromised, and parties trying to pursue
their contractual rights may face difficulties due to attempts to bribe judges or other officials

to influence a case's outcome.

Nevertheless, political influence on China's legal system still exists, which may hinder the use
of contractual remedies. The Chinese government has extensive authority to sway judicial
decisions, and occasionally courts may give political factors precedence over legal principles,

which can produce contradictory results among instances.

Enforcing contractual remedies sometimes presents practical difficulties, such as a lack of
funding for judicial enforcement. Concerns exist over the capacity of courts and other legal
institutions to handle the volume of cases and provide efficient execution of legal remedies

because China's legal system is still expanding and is relatively new.*8

18 Taisu Zhang, Judicial Independence and Judicial Review in China: A Reassessment, 27 J. Contemp. China 21

(2018), https://www.tandfonline.com/doi/full/10.1080/10670564.2017.1322713.
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There have been initiatives to restructure China's legal system and strengthen its ability to
uphold contractual remedies in order to overcome these problems. Initiatives have been made,
for instance, to strengthen judicial independence, raise the level of accountability and
transparency in the legal system, and boost the resources available for judicial enforcement.
The effectiveness of these measures to strengthen the enforcement of contractual remedies in

China, nevertheless, is still uncertain.
Inadequate protection for consumers:

The Contract Law of The People's Republic of China (CLPRC) offers little protection for

consumers in agreements with companies, leaving them open to deceptive clauses.

One problem is that, when it comes to contract discussions, consumers frequently have less
negotiating strength than businesses, which can make it challenging for them to obtain fair
terms. Due to this, companies may incorporate unfair or biased clauses in contracts, such as
clauses that limit consumers' legal rights or their capacity to seek redress (such as obligatory

arbitration agreements) or that provide for an excuse.

However, the CLPRC lacks explicit provisions for several consumer contract types, such
consumer credit or consumer leasing contracts, which might lead to ambiguities or gaps in the

legal framework for consumer protection.®

China has passed additional laws and rules, including the Product Quality Law, the Consumer
Protection Law, and the Anti-Unfair Competition Law, to address these problems and offer
customers greater protections. These rules, though, have also come under fire for failing to

adequately or effectively safeguard the rights of consumers.

A number of initiatives are being taken to improve access to legal recourse, up the openness
and disclosure standards in contracts, and improve enforcement practises in China. However,
putting these reforms into practise can be difficult, and it is still unclear how well they will
work to address the lack of proper consumer protection in commercial contracts.

Impact of these loopholes —

The loopholes in the Indian Contract Act and the Contract Law of the People's Republic of
China have a significant impact on contractual relationships. Parties to a contract may use these
loopholes to their advantage, leading to unfair or unjust outcomes. In this section, we will

discuss the impact of these loopholes on contractual relationships in both India and China.

19 Jianbo Zhang & Hao Liu, A Study of Consumer Protection in China’s Contract Law, 40 J. of Consumer Pol'y 311

(2017).
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In India, the lack of a general legislative provision allowing courts to invalidate unfair terms in
contracts has created uncertainties for parties to contracts. Parties may include clauses that are
one-sided, leaving the weaker party vulnerable to exploitation. In some cases, the stronger party
may use ambiguous language in the contract to its advantage, leading to an unfair outcome for

the weaker party.

The limited coverage of the Indian Contract Act also poses a challenge for individuals and
businesses entering into contracts. The act only applies to contracts between legal persons,
leaving gaps in the legal framework for contractual relationships between individuals and
between legal persons and individuals. This can create uncertainties in contractual

relationships, as parties may not be aware of their legal rights and obligations.

In China, the ambiguity in the Contract Law of the People's Republic of China has led to
difficulties in interpreting certain provisions. This has created opportunities for parties to
exploit loopholes in the law, leading to unfair outcomes for the other party. For example, a
party may include an ambiguous clause in the contract, which the other party may interpret

differently. This may lead to disputes and uncertainty in contractual relationships.?

The lack of specific provisions in the CLPRC for certain types of contracts or situations also
creates uncertainties in contractual relationships. For example, the law does not have specific
provisions for contracts involving intellectual property, leading to uncertainties in the

protection of intellectual property rights in contractual relationships.

The limited enforcement mechanisms in both India and China also have an impact on
contractual relationships. In India, corruption, lack of judicial independence, and insufficient
resources for judicial enforcement can make it difficult for parties to enforce their contractual
rights. In China, the lack of judicial independence and corruption can also lead to difficulties

in enforcing contracts.

The inadequate protection for consumers in both India and China also has an impact on
contractual relationships. Consumers often have less bargaining power than businesses and
may be subject to unfair contract terms. The lack of specific provisions protecting consumers
in the Indian Contract Act and the Contract Law of the People's Republic of China can leave

them vulnerable to exploitation.

Overall, the loopholes in the Indian Contract Act and the Contract Law of the People's Republic

of China have a significant impact on contractual relationships. Parties to a contract may use

20Wei Liu, Problems and Solutions for the Judicial Enforcement of Contracts in China, 38 J. L. & Com. 53 (2020).
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these loopholes to their advantage, leading to unfair outcomes for the other party. The lack of
specific provisions and enforcement mechanisms in both countries creates uncertainties and

difficulties in enforcing contractual rights.

Suggestions and solutions

Indian Contract Act:

The Law Commission of India, in its 13th report, recommended the enactment of a separate
law to deal with unfair contract terms, which would provide relief to consumers and weaker
parties. The report also suggested the inclusion of a provision that allows courts to declare any
contract term as void if it is considered unreasonable or unconscionable. The proposed law
would provide comprehensive coverage and specific provisions for various types of contracts,

including consumer contracts.

Another solution could be to follow the example of other countries such as the United
Kingdom, where the Unfair Contract Terms Act 1977 provides relief to consumers and weaker
parties in contracts where terms are considered unfair or unreasonable. This act allows the
courts to declare such terms void or unenforceable, even if they are not covered by specific

provisions of the contract law.

Contract Law of the People's Republic of China:

To address the limited coverage of the Contract Law of the People's Republic of China, the
government could consider expanding the scope of the law to cover contracts between
individuals and between legal persons and individuals. This would help to fill the gaps in the

legal framework for contractual relationships.

In addition, the government could consider introducing specific provisions for certain types of
contracts or situations, such as contracts for digital goods or services. This would help to

address the loopholes in the law and provide more certainty for contractual relationships.

To improve the enforcement mechanisms for contractual relationships, the Chinese
government could also consider investing in the judiciary system and increasing the resources
available for judicial enforcement. This would help to ensure that contracts are effectively

enforced, and parties have access to a fair and impartial legal system.

Finally, to protect consumers, the Chinese government could consider introducing specific

provisions in the Contract Law to address unfair contract terms in consumer contracts. This
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would help to provide more comprehensive protection for consumers and prevent businesses

from exploiting their bargaining power in contractual relationships.

Conclusion

There are substantial flaws in both the Indian Contract Act and the People's Republic of China's
Contract Law that could lead to ambiguity and expose contractual agreements to abuse. These

flaws threaten the rule of law and can have a negative effect on consumers andbusinesses.

Both India and China could take into account implementing suggested remedies to address
these problems, such as passing a separate law for unfair contract terms, extending the scope
of the contract law, adding specific clauses for particular kinds of contracts, putting money into
the judicial system, and adding specific clauses for consumer contracts.

India and China can strengthen their legal frameworks for contractual interactions, encourage
fairness and transparency, and aid in the expansion and improvement of their economies by

improving their contract laws.
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