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EXIGENT DESIDERATUM OF MARITAL RAPE LAWS IN INDIA IN 21st
CENTURY

Jass Kaur Bindral
ABSTRACT

Rape is one of the most heinous crimes known to mankind and therefore, it is the duty of the State
to not only take strict action in accordance with law against all those who are found guilty but also
to make sure that none of the offenders manages to get away with impunity by using the
shortcomings of the law. The criminal legislation which dates back to colonial era and continues
to remain in force in the Indian Subcontinent, provides for an exception to Section 3752 (Definition
of rape) which excludes non-consensual sexual intercourse by a husband with his wife from the
purview of rape. In other words, marital rape is no rape under Indian Penal Code. In this way, the
aforementioned legislation discriminates between the victims of rape on a highly irrational basis
i.e. whether they were raped by their own husband within wedlock or by someone else outside
wedlock and provides remedy only in the latter case. Recently, the *Delhi High Court checked the
validity of this exception but to no avail, as the decision turned out to be a split one but the
petitioners have filed an appeal in the Supreme Court with the utmost hope. This article seeks to
analyse the issue of criminalization of marital rape in the light of the relevant legal provisions as
well as judicial precedents of major foreign jurisdictions where marital rape is already

criminalised, and the recent split verdict of High Court of Delhi.*

! The author is a student at Hidayatullah National Law University.

2 Riya Sethi, What is Rape, BUSINESS STANDARD (Jan. 17, 2022, 9:29 PM), https://www.business-
standard.com/about/what-is-section-375.

3 “The 167th Parliamentary Standing Committee Report”, Home Affairs,
http://164.100.47.5/newcommittee/reports/EnglishCommittees/.

4 RIT Foundation and Ors. v. Union of India, AIR 2022 Del. HC 1066.
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INTRODUCTION

“If clothes could speak, her buttons would scream hell every night when he blatantly opens them
and makes her genital part cry>”

-Marie Stroy

No matter what the way that India is commending its 75th year of autonomy, ladies in the nation
are as yet being glaringly disregarded and are not truly free and independent. Assault is an offense
against ladies that disregards her nobility and self-esteem, and it brings the lady down to the place
of an article utilized fundamentally for sexual fulfilment when it happens inside the four walls of
the room.

In India, marriage is viewed as a hallowed social foundation. The lawful results related to a couple's
sexual collaboration are one of the most particular components of their relationship. Marriage, then
again, has out of nowhere turned into a permit to assault. How could a spouse be permitted to
assault his significant other? In 2012, the NCRB Report gave that 98% of all assaults are
committed by people known to the survivor, and this could probably incorporate spouses. How
might the organization of marriage be named hallowed assuming ladies are exposed to physical,

mental, and psychological mistreatment with no plan of action?

As per a 2013 Joined Countries survey directed in six countries, including India, one in each four
men conceded to assaulting a female buddy. As per a review directed by the Unified Countries
Populace Asset and the Global Place for Exploration on Ladies, manliness among Indian guys
comprises of seeming tough...controlling ladies. As indicated by the discoveries, 75% of guys
believe their accomplices should consent to sex, while half anticipate that their life partners should
get consent prior to utilizing contraception. It is an outstanding point that in 2013, the UN Panel
on End of Oppression against Women.®

> Riya Sethi, What is Rape, BUSINESS STANDARD (Jan. 17, 2022, 9:29 PM), https://www.business-
standard.com/about/what-is-section-375.

6 Tara Singh, Marital Rape in India, DRISHTI IAS, (Mar. 22, 2022, 5:21 PM), https://www.drishtiias.com/daily-
updates.
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Marriage is a legitimate connection between two individuals. It is legitimate for a couple to have
sexual relations. Since sex is legitimate, a spouse acquires control over his significant other, which
turns into the main source of conjugal assault. Conjugal assault can be portrayed as any undesirable
sex or infiltration acquired forcibly, danger of power, or when the spouse can't concur, contingent
upon the conditions of the case. Regardless of the rising number of episodes of conjugal assault in
India, there is no resolution or guideline that characterizes conjugal assault.

From the late 20th hundred years forward, most countries condemned conjugal assault; before to
the 1970s, a couple of overall sets of laws considered the indictment of assault inside marriage.
Criminalization has happened in different ways, including the expulsion of legal exclusions from
assault definitions, legal choices, unequivocal regulative references in legal regulation precluding
the utilization of marriage as a protection, or the production of a particular offense of conjugal
assault, yet dishonorably in a couple of nations, like India, no rule exists against conjugal assault;
rather, it is outrageous to find that the Indian Reformatory Code makes Conjugal Assault’ an

exemption and permits it.

The research paper has explored the notion of marital rape, existing laws in India, court cases, the
international context, and the necessity to review marital rape legislation in order to answer this

question.
BACKGROUND

It is a general perception in India that being a part of the institution of marriage, husband and wife
are a single entity and thus, talking about any sort of individual rights in such an institution is
irrelevant and unjustified. The Indian criminal law which came into being in colonial period, also
subscribes to the same ideology and the testament to this statement is the fact that the Indian Penal
Code exempts non-consensual sexual intercourse between husband and wife above 15 years of age
from the definition of rape, thereby having the effect of granting impunity to the husbands who
violate the bodily autonomy of their wives.

In the aftermath of the tragic Nirbhaya Rape Case, the government felt the need to make certain

amendments to the criminal law in order to enhance its efficacy in dealing with sexual offences

7 Tara Singh, Marital Rape in India, DRISHTI IAS, (Mar. 22, 2022, 5:21 PM), https://www.drishtiias.com/daily-
updates.
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against women. A council was set up under the chairmanship of previous Chief Justice of India,
J.S. Verma to get the proposals for alterations to criminal regulation and one of the significant
suggestions made by the panel was to eliminate the exclusion to conjugal Rape from the
meaning of Rape®. In spite of the accessibility of this proposal in regards to evacuation of
exception of conjugal assault, the parliament didn't follow up on it in an unequivocal way and the
said arrangement excluding conjugal assault from the meaning of assault keeps on existing as a

piece of the Indian Reformatory Code.

The courts should direct equity as per the rule that everyone must follow yet, taking everything
into account, the tradition that must be adhered to itself keeps the courts from conveying equity in
its actual sense by sufficiently rebuffing the guilty party for the commission of a deplorable
wrongdoing, for the sole explanation that it had been carried out while both the guilty party and
the casualty were a couple separately. There are a lot of cases where the spouse figured out how
to pull off exemption in light of the fact that the wife coming up short on fitting lawful cure against

her own significant other who disregarded her real independence.

Last year, a Chhattisgarh High Court judgment® regarding this matter pulled in a ton of analysis
and furore on the grounds that the court wouldn't engage the assault charge on spouse referring to
the special case for Segment 375 of IPC, which excludes conjugal assault from the meaning of
assault. Only a couple of days before this judgment came, a division seat of the Kerala High Court
considered conjugal assault as a substantial ground for separate expressing that it adds up to
physical and mental remorselessness, Yet in both these cases, the spouse was not managed in a
similar way as some other assault blamed in light of the fact that for this exemption. A matter on
similar subject has been managed by the Delhi High Court and since it was a parted judgment
individual from varying backgrounds are enthusiastically sitting tight for the judgment of the
noteworthy High Court for this situation with trust.

8 AK Singhal, Report on Amendments To Criminal Law, ADR INDIA, (June. 13, 2022, 8:21 PM),
https://adrindia.org/sites/default/files/Justice Verma Amendment/to/criminal/law
% Dilip Pandey & Ors. v. State of Chhattisgarh, 2021 SCC 177 of 2021.


https://adrindia.org/sites/default/files/Justice%20Verma%20Amendment/to/
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WHY EXISTING LAWS DO NOT REMEDY THE SITUATION?

One of the major arguments against criminalisation of marital rape by removal of exception of
Section 375 is that there are alternate remedies in the form of other legal provisions within IPC
which can be put to use by the victim wife against her culprit husband. “The 167th Parliamentary
Standing Committee Report on Home Affairs on the Criminal Law (Amendment) Bill, 2012
stated: If a woman is aggrieved by the acts of her husband, there are other means of approaching
the court. Family is able to resolve the problems and there is also a provision under the law for
cruelty against women. It was, therefore, felt that if the marital rape is brought under the law, the
entire family system will be under great stress and the committee may perhaps be doing more
injustice.”** Law Commission of India’s 243rd Report*? on Section 498A, published in the same
year stated that “the value to be attached to the rights of women are no less than the value to be
attached to the family as a unit and vice versa”. The argument provided in the parliamentary
committee report appears to be extremely weak and misleading, once we take a closer look at the

effectiveness of these alternate remedies.

In Bomma llaiah vs State of Andhra Pradesh,? the blamed spouse had non-consensual sex with
his better half and made serious physical issue the confidential piece of the person in question yet
in spite of this brutal sexual demonstration, the husband was not charged for savagery under Area
498A and the explanation for the equivalent was that managing such offenses was not the planned
reason for consolidation of this segment into IPC. All in all, the evidentiary necessities of this
segment are entirely different from that of Area 375 and because of this explanation, one can't

consider Area 498A to be a cure against conjugal assault.
PERSISTENT DEMAND OF MARITAL RAPE LAWS BY PALAIS DE JUSTICE

In India there has been a sturdy, vigorous and robust demand from the Legislature to bring up a
stalwart legislation which criminalises and gives cogent punishment for the acts of Marital Rape.

This demand has kept on rising with a series of cases which took place in India as the Indian

OIndian Penal Code, 1860, 8375, No. 45, Acts of Parliament, 1860 (India).

1«The 167th Parliamentary Standing Committee Report”, Home Affairs,
http://164.100.47.5/newcommittee/reports/EnglishCommittees/.

2 AK Singhal, Report on Amendments To Criminal Law, ADR INDIA, (June. 13, 2022, 8:21 PM),
https://adrindia.org/sites/default/files/Justice Verma Amendment/to/criminal/law

13Bomma llaiah v. State of Andhra Pradesh, 2003 (1) ALD Cri 965.
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Judiciary was always with tied hands when it came to providing justice to marital rape victims.
The Judiciary becomes unarmed because the Section 375 provides an exception of marital rape
and thus the courts which are in line of fire because of this exception are not able to grant justice
to the victim who suffered the horrendous and appalling rape by her husband.

The most burning and pressing case in this regard is the RIT Foundation & Ors. vs. Union of
Indial4, which has been decided by the Delhi High Court.

The applications filed in the Delhi High Court seeking to criminalise marital rape are the result of
the government's unwillingness to heed the “landmark report of the Justice J. S. Verma
Committee, which was formed in the aftermath of the horrible Nirbhaya gang rape in 2012
Though the government has stated on several occasions that such a move would endanger the
institution of marriage, experts say recent decisions, notably those on the right to privacy, have
rendered this argument unsustainable. The Delhi High Court considered a slew of petitions

challenging the ""marital rape exemption™ to Section 375 of the Indian Penal Code.

For the 1% time a brawny verdict came in which, “Justice Rajiv Shakdher struck down the
Exception 2 that protects men, who have forced non-consensual intercourse with their wives,
from criminal prosecution under Section 376 IPC**>”, The Delhi High Court's division seat gave
a separated choice on petitions looking to condemn conjugal assault, making the way so that the
High Court could hear the case. "The option to pull out consent whenever comprises the
groundwork of the lady's on the right track to life and freedom,” Equity Rajiv said. He upset a
legitimate arrangement that safeguards men who take part in non-consensual sexual movement
with their companions from criminal discipline under IPC segment 376. He guaranteed that the
exclusion being referred to is "submerged in orientation generalizations and sexism, and that the
arrangement is nonsensical and clearly erratic since imply can't help thinking that constrained sex
past marriage is 'genuine assault,” while the indistinguishable direct inside marriage is everything

except assault.

14 RIT Foundation and Ors. v. Union of India, AIR 2022 Del. HC 1066.
15 “The 167th Parliamentary Standing Committee Report”, Home Affairs,
http://164.100.47.5/newcommittee/reports/EnglishCommittees/.
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Several major concerns are addressed in the decisions. The exception's validity under Article 14
of the Indian Constitution (right to equality before the law and equal protection of laws). This right
does not exclude two types of people from being treated differently. Its sole goal is to ensure that
people of similar social strata are treated equall*®y.

The reasonable categorization test, which includes two prongs, is one of the Article 14 tests. First,
because two kinds of people (adults and children) are treated differently, it must be demonstrated
that they are distinct. The condition of intelligible differentia is this. Second, there should be a
logical connection between a law that treats two classes differently (for example, barring minors
from undertaking risky labour) and the legislation's mission or purpose (the protection of children).
The discernible distinction of marital rape exception in this situation is, by consensus, between
married and unmarried women. The marital rape exemption, according to Justice Rajiv Shakdher,
violates the second criteria.l” He believes that the law's purpose is to penalise some sexual actions

that are performed without permission.

"The physical act may have remained the same; the difference is that rape occurs without
permission. Section 376C may contain an element of consent since it utilises the phrase "induce
or entice any lady." However, law comes in and makes a moral judgement in a circumstance where
consent is provided because the law believes that this consent has a legal problem since it equates
to being mistreated by someone in a little higher place in the hierarchy. The same act was revised
following the Verma Committee report, which said that marital rape should be criminalised, but
the legislators opted to delete that aspec'®, Rao claimed.

Rao emphasised the concept of ‘consent,’ arguing that in one scenario, the absence of consent
constitutes to rape, except where the victim is the wife and the attacker is the husband. Because of
the parties' connection, the presence of consent is immaterial. One wonders what treatment the law

provides or what may be the reason for the exemption. Rao maintained that it could not constitute

16 Tara Singh, Marital Rape in India, DRISHTI IAS, (Mar. 22, 2022, 5:21 PM), https://wwuw.drishtiias.com/daily-
updates.

4.

18 AK Singhal, Report on Amendments To Criminal Law, ADR INDIA, (June. 13, 2022, 8:21 PM),
https://adrindia.org/sites/default/files/Justice Verma Amendment/to/criminal/law
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the institution of marriage. Rao stated that the law should not be afraid to call a spade a spade and

that the wife should not be denied the right to sue her husband for the rape.

The Verma panel suggested that "the exemption for marital rape be deleted" and that the
legislation "specify that a marital or other relationship between the offender or victim is not a

legitimate defence against rape or sexual violation offences.'®"

Hence, a lot of water has flowed under the bridge. No, more silence can be maintained on such a
crucial matter. Approximately 140+ nations in the world have marital rape laws, which pose severe
punishments to husband for raping their wife?°.

Since the final petition has been made to the Supreme Court a positive ruling is expected from the
apex court in order to preserve the woman not just form men of the outside world but also from

the gruesome acts of husband who blatantly coerces wife to forced sex totally without her consent.
EXISTENT MARITAL RAPE LAWS ACROSS THE GLOBE

In many nations of the world assault by a spouse of his better half is unlawful and presents severe
discipline. Just 36 out of 198 nations don't regard conjugal assault as assault and distressingly India

is one of those 36 countries.

Before 1970's there were significant country which didn't thought about conjugal assault as an
assault, but the Ladies' freedoms associations, led the counter assault crusade in the 20th 100 years,
especially since the 1970s, asking that they be conceded sexual independence over their own
bodies, including inside marriage. Because of these privileges being generally perceived, more
than 150-160 countries have condemned conjugal assault starting around 2019. In a couple of
nations, the development of conjugal assault regulations was a consequence of official choices

while in certain nations it occurred in view of legal choice.

Marital Rape Legislations of different Nation States-

19 Tara Singh, Marital Rape in India, DRISHTI IAS, (Mar. 22, 2022, 5:21 PM), https://wwuw.drishtiias.com/daily-
updates.

20 AK Singhal, Report on Amendments To Criminal Law, ADR INDIA, (June. 13, 2022, 8:21 PM),
https://adrindia.org/sites/default/files/Justice Verma Amendment/to/criminal/law
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e Australia- Australia has explicitly criminalised marital rape in its nation state “[1] Section
73 of the Criminal Law Consolidation Act Amendment Act 1976 (SA) states: No person
shall, by reason only of the fact that he is married to some other person, be presumed to
have consented to sexual intercourse with that other person”.

e Canada- The nation state of Canada criminalised marital rape in 1983. “Articles 271 &
278 of the Criminal Code criminalise rape of men or women, including spousal rape, as

sexual assault, and the government enforced the law effectively.”

e Hong Kong - “Section 117(1B) of the Crimes Ordinance, 2002, states that, unlawful

sexual intercourse does not exclude sexual intercourse that a man has with his wife”.

e United States- All the 50 states since 1993 of United States of America criminalise marital
rape. In USA one single legislation of Marital Rape is not there rather each state has its

own legislation.

e United Kingdom- In UK the evolution of Marital Rape laws took place as aresult of court

decisions. “The common law presumption of a marital exemption was overturned by the

House of Lords in the case of R v R in 19912~
The Judicial Precedents in regards to the above legislations have been dealt below-

Rv. R, 1991- R wedded his significant other in August 1984, yet the marriage became rough, and
in October 1989, his better half gotten back to her folks' home, leaving a note expressing her
craving to look for a separation. R broke into the house when his in-laws were gone half a month
after the fact, in November 1989, and endeavored to force her to have sex with him despite her
desire to the contrary. He additionally manhandled her by pressing her neck with his clench hands.

R was secured by the police and charged with assault.

The Place of Masters decided that the expression "unlawful” in the Sexual Offenses (Correction)
Act 1976's translation of unlawful assault enveloped conjugal assault. The court concluded that it

2L AK Singhal, Report on Amendments To Criminal Law, ADR INDIA, (June. 13, 2022, 8:21 PM),
https://adrindia.org/sites/default/files/Justice Verma Amendment/to/criminal/law
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did: the modifier "unlawful” was pointless in light of the fact that the Demonstration made all

assault criminal.

Oregon v. Rideout, 1992 -The preliminary occurred in Salem Circuit Court, Oregon in 1978. John

Rideout was the first spouse in the US to be arraigned for assaulting his significant other while
they were at this point living together. The case was one including spousal assault in Oregon since
the state's assault regulation was changed in 1977 to eliminate conjugal assault resistance. John
Rideout was vindicated after a jury preliminary. Notwithstanding the way that the choice for this
situation was arrived at quick, it started public and legislative consideration in the subject of
conjugal assault and cultural shows about sex among married couples. It additionally kept up with
conversations in the interest of activists and government authorities about whether different states
ought to carry out comparable regulation allowing spouses to document assault charges against
their husbands. During the 1970s and 1980s, when conjugal assault exception arrangements were
killed from state regulations for arraignment, more examples were introduced to the courts. Just
twelve states had regulation set up by 1987 that permitted spouses to blame their husbands for
assault without respect for lawful partition or living together. By 1993, every one of the 50 states

had made conjugal assault a crime.

S.W. v. The United Kingdom, 1995- The applicant is a citizen of the United Kingdom. His

marriage to his wife was tumultuous. They had a number of squabbles after which the husband
had sexual intercourse with her against her will. She rushed to her neighbours, sobbing and upset,
and told them and the police that she had been raped at knifepoint. The petitioner was charged
with rape under section 1 (1) of the Sexual Offences Act 1956 on September 19, 19902, The jury

found the petitioner guilty on April 19, 1991. He was given a total term of five years in jail.

Clarence v R (1889) 22 QB 23- Under segments 20 and 47 of the Offenses against the Individual
Demonstration 1861, the respondent, Charles James Clarence (CJC), was accused of wrongfully

incurring deplorable substantial injury and occasioning truly real damage on his significant other,
Selina Clarence (SC). CJC intentionally communicated Gonorrhoea to SC, who was oblivious to

his contamination, during sex.?®

22 Tara Singh, Marital Rape,, DRISHTI IAS, (Mar. 22, 2022, 5:21 PM), https://www.drishtiias.com/daily-updates.
2 d.
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Sex with a mate when purposely tainted with a physically contagious sickness without their insight
didn't comprise "unlawful™ or "pernicious™ conduct since there was no plan to move the infection
regardless of the perceived risk. Thus, the way of behaving didn't qualify as an assault under area
20 of the Act. Because sex inside a marriage was agreed to, there could be no attack, and

consequently the components for a conviction under s 47 of the Demonstration were not met.

SC consented to sex with CJC, thus assault could never have occurred, as per Wills J. The way of
behaving was not respected a "attack" under 8§ 47 of the Demonstration since the sex was
consenting. Sexual offenses should be managed as a different classification in the unique
circumstance, and it was not the lawmaker's aim to remember them for s 47.All of the appointed
authorities concurred that an assault was expected, as well as a prompt connection between the
respondent's vicious way of behaving and the beginning of the impacts. There had been no ‘rough
activity' that made the SC get Gonorrhoea since she had consented to sex. Thus, segment 20
couldn't be utilized. CJC could never have acted "unlawfully" as characterized by Article 20 since
he had the lawful right to have sex with his significant other, as per Stephen J, who utilized an
exceptionally severe development of the expression "unlawful." The allure was effective, and the

conviction was upset.

People v. Liberta, 1997- The defendant's wife accused him of rape and filed a criminal complaint

against him. He asked for the indictment to be dismissed because a husband could not be convicted
of raping his wife under New York Penal Law section 130.35 (*'Section 130.35"), which had a
marital exception. After a series of challenges, the Court of Appeals upheld the Appellate
Division's decision, ruling that Section 130.35 was unconstitutional owing to the marital
exemption clause. “Where a statute draws a distinction based on marital status, the classification
must be reasonable and must be based upon some ground of difference that rationally explains the
different treatment. The court found that there was no rational basis for distinguishing between

marital rape and non-marital rape and thus declared the marital exemption unconstitutional®*.

The 1970s women' development brought about lawful changes. The states have dispensed with

their conjugal assault prohibitions over the timeframe. Be that as it may, while numerous locales

24 Tara Singh, Marital Rape, DRISHTI IAS, (Mar. 22, 2022, 5:21 PM), https://www.drishtiias.com/daily-updates.
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have refreshed their assault regulations to see no difference amongst conjugal and non-conjugal

assault, certain states keep on making qualifications specifically regions.

The authentic contentions for the exception for conjugal assault have for the most part been
deserted. Be that as it may, the individuals who kept on guarding the exclusion have since given

different elective grounds, including:

1. The event of conjugal assault was not sufficiently many to warrant the avoidance being
denied. Given the quantity of spouses who have encountered the wrongdoing, this is an
obviously unsupportable case. The absence of a wife's consent is excessively hard to show
on the grounds that the life partners would have had consensual sex a few times.

2. Other regulations, like threatening behaviour, give some assaulted spouse choices that are
safer than squeezing assault charges against her better half.

3. A spouse ought to have the option to have intercourse with his significant other unafraid
of being arraigned "(which sounds shockingly like the noteworthy "husband's more right
than wrong to sex™ support), and the husband ought to be shielded from misleading assault

allegations (for instance, during divorce procedures)".

The one attribute that these reasons share practically speaking is sexism, since they all depend on
disavowal or excusing the spouse's side of the situation for the husband's. In like that, the
"contemporary" reason for a conjugal assault exemption appear to be shockingly like the old
supports, and they're both mistaken. Additionally, the conjugal assault rejections gave ladies who
were hitched to their attacker's less legitimate securities than ladies who were assaulted by

outsiders for not a great explanation.
CONCLUSION

Hence | conclude that assault is a brutal wrongdoing, and the way that the guilty party and casualty
are hitched ought not be considered any more than when a spouse attacks his significant other. In

regions where the conjugal assault distinction actually exists, basically adjusting conjugal assault
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regulation to abusive behavior at home resolutions would advance the circumstance for companion

casualties.?®

Assent is at the core of all assault cases. Assault happens when one individual forces someone else
to engage in sexual relations, no matter what the association between the attacker and the person
in question. The assault of one companion by the other is known as "conjugal assault.” The pace
of conjugal assault is measurably critical: somewhere in the range of 10% and 15% of ladies have
been assaulted by their spouses, as per studies. In spite of these measurements, companions have

never been accused of conjugal assault.

The continuation of traditional thoughts of conjugal connections and sexism has brought about the

late nullification of out of date conjugal assault avoidances.

% AK Singhal, Report on Amendments To Criminal Law, ADR INDIA, (June. 13, 2022, 8:21 PM),
https://adrindia.org/sites/default/files/Justice Verma Amendment/to/criminal/law.
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